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ABSTRACT

The dissertation explores the European Union’s (EU) migration relations with Ukraine
and Russia since the break-up of the Soviet Union, up until 2011. Utilizing a comparative
research design and discursive analytical approach, it critically examines the external dimension
of the EU’s immigration policies in order to understand how the EU’s “migration diplomacy”
affects the cooperating countries’ politics and policies on migration. The research evaluates the
EU’s impact by analyzing the EU-Ukraine and EU-Russia co-operation on irregular migration
and the mobility of their citizens through the prism of the domestic discourses and policies on
international migration. Personal interviews with government officials, official documents and
media analysis uncovered the discourses in the EU and the cases under study. Both Ukraine and
Russia have securitized immigration into and through their territories. They are characterized by
unique discourses but share similar exclusions of foreigners. The EU’s impact is evident not only
in the case studies’ normative (i.e., laws and bureaucratic procedures and rules) and material
(i.e., physical infrastructure of the border or construction of detention centres) adjustments to the
EU’s demands and policy conditionalities, but also in their discursive negotiations of their own
status in the international hierarchy of states concerning international migration. The researcher
observes the processes of the Europeanization of migration politics and policies in both
countries.

What such migration co-operation does for inter-state relations in Europe comprises a
second research focus of the thesis. The dissertation documents how the EU conducts its
migration diplomacy and analyzes what kind of international migration governance the EU
produces by seeking migration partnerships with non-EU countries. Drawing on critical security

studies and the governmentality literature, the dissertation advances an argument that the
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external dimension of the EU’s “comprehensive migration management” — consolidated under
the framework of the EU’s Global Approach to Migration (GAM) — informs and represents the
EU’s ambitions to increase its international influence on internal security. The GAM emerges as

a political rationality that allows a reordering of the EU’s relations with non-EU countries,

specifically those in close vicinity.
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INTRODUCTION

0.1 Statement of the Problem

From the Treaty of Maastricht (1992) to the Treaty of Lisbon (2009), European Union (EU)
member states (MSs) have increased the EU competence on immigration, asylum, and external
borders. The enlargement and ever-deeper integration of the EU have gradually led to a common
migration regime, created through the harmonization of immigration and asylum policies within
EU MSs. This regime can be understood as an “entirety of formal and informal directives,
regulations, practices, and conventions adopted at the level of EU institutions that regulate the
movement of persons across borders and the entry and stay of non-EU nationals in the common
territory” (Lavenex and Ugarer 2003, 3). It contributes to the development of an exclusive “area
of freedom, security and justice” for European citizens where free movement of persons is
assured by taking necessary steps with regard to external border controls, asylum, immigration
and crime prevention.

In parallel to internal developments of the EU Justice and Home Affairs (JHA) laws and
institutions (where migration, asylum and external border issues belong), the EU has pursued
close co-operation with non-EU countries by integrating immigration and asylum objectives into
its external policy. Since the 1990s, the Union and its MSs have gradually been transferring the
burden of securing their internal order from irregular migrants, terrorists, criminal groups and
other “threats” to neighbouring countries, using policy transfers and foreign relations
mechanisms (Lavenex 2004; Grabbe 2000, 2006; Boswell 2003a, 2003b). Central and Eastern
European countries had to adopt these and other justice and home affairs norms, policies and
practices as part of the requirements for EU membership (Vachudova 2000; Grabbe 2003). With

the next circle of neighbouring countries in the east, the EU included readmission clauses into its
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Partnership and Co-operation Agreements (PCAs) with them. With the EU’s southern
neighbours, irregular migration co-operation was institutionalized through association
agreements and the launch of an intergovernmental forum, the so-called Barcelona Process, in
1995. As a result, the EU migration regime was extended to the countries that bordered EU
territory, with the EU using the instruments at its disposal (i.e., political/diplomatic relations,
economic instruments and development aid) to reach its internal and external policy goals.

Clearly, the EU’s political pressure on the neighbouring countries that are part of the
enlargement process can be justified and these countries’ compliance can be explained by the
EU’s “transformative power” of conditionality (Grabbe 2006) but it is less clear why countries
without membership promise or membership aspiration coordinate their migration and border
policies — the policy areas deemed to be sovereignty-sensitive ones — with the European Union
and comply — or do not comply — with EU demands." It is not clear whether EU demands to non-
member countries with no membership prospect are similar to or different from what has been
demanded from the accession countries regarding migration and border controls. In addition,
from the foreign policy perspective, it is unclear what impact the EU’s pressure produces on
domestic politics and what responses it triggers in non-EU countries. It is worth examining how
the EU’s representation of its migration regulation correlates with its actions in order to better
understand the EU’s “normative power” in the migration policy area.

The EU, seeking to secure itself and to project its power and influence in the world, has
innovatively approached migration problems by trying to incorporate the countries of origin and
transit into its own regime of migration regulation. Such policies and practices of the European

Union arguably shift the burden of migration management away from the European core closer

! The questions about compliance and international norm adoption have been asked mainly within the international
organizations literature that focuses on the effect of international organizations on norm compliance by states.
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to the territories of the sending countries that have varying capacities to ensure the protection and
welfare of immigrants and asylum seekers. Identifying the patterns of inter-state co-operation
being established requires careful exploration because the changes in the regional governance of
international migration apply to the area where states used to claim exclusive sovereign right to

control of respective territories and populations.

0.2 Main Research Questions, Focus and Core Argument of the Dissertation

This study was undertaken in order to provide a contextualized analysis of the inter-state regime
of migration management that is being established in Europe and to account for the place of
migration issues in current international relations. “Migration management” has been used to
refer to at least three trends (Geiger and Pécoud 2010). First of all, “it is a notion that is
mobilized by actors to conceptualize and justify their increasing interventions in the migration
field.” Secondly, it “refers to a range of practices that are now part of migration policies, and that
are often performed by the institutions that promote the notion” (e.g., counter-trafficking,
capacity-building activities). Thirdly, it “relies on a set of discourses and on new narratives
regarding what migration is and how it should be addressed” (Geiger and Pécoud 2010, 1-2,
original italics). This dissertation focuses on the official state discourses and practices on
“migration management” in Europe. It examines them as a particular case of developing inter-
state migration relations by documenting how the EU shapes migration governance in Europe
through promotion and “normalization” of “comprehensive migration management” and with
what consequences for eastern neighbouring countries. Since the EU presents migration co-
operation as an important part of its relations with non-EU countries, it is worth investigating

whether and how the European Union’s “comprehensive approach to migration,” which includes

[3]



the offer of “migration partnership” and joint migration management initiatives with third
countries, shape migration policies and politics of the cooperating countries. The dissertation
hence asks the following key questions:
e How does the EU conduct its “migration diplomacy” and what are the
consequences for non-EU Eastern European countries?
It also asks a secondary question: what kind of international migration governance does the
European Union help to produce by seeking co-operation on migration with non-EU countries?
My analysis is mainly situated at the level of inter-state relations, and I focus on discourses and
practices of state actors and inter-state formations in order to capture any shifts in sovereignties
and territorial controls exercised by the state regarding human mobility. | examine how state
authorities seek to regulate the movement of the foreigner, as it is the foreigner — presumably
mobile and crossing the national borders — who is of interest to states when targeting mobility
and (migratory) movement (Guild 2009). The foreigner, unless s/he is stateless, is a citizen of
some country or even countries (in cases of individuals possessing multiple citizenships). It is the
treatment and mobility of non-nationals that governments target when they co-operate on
migration. In the currently promoted regime of global migration regulation, states negotiate their
responsibility for accepting a foreigner that, both legally and illegally, seeks access to a territory
other than his country of birth or residence. Hence, the citizen-foreigner binary is at the core of
inter-state co-operation and negotiations.
In the thesis, I argue that the EU directly or indirectly acts beyond its territorial
jurisdiction and directs resources and technologies to shape institutional capacities, approaches
and activities of the governments in non-member states so that they may deal with immigration

potentially destined into EU territory. Non-governmental and intergovernmental organizations

[4]



are actively involved in normalizing and popularizing norms of migration regulation in the
countries considered — from the EU’s point of view — to have inadequate systems of migration
management. | further argue that cooperating governments of third countries have their own
interests and play their roles in establishing a repressive and control-oriented regime of migration
management towards Europe (in the broader sense of understanding of Europe). The model that
IS being presented as “global” is shaped by concerted government actions on both sides of the
borders, and the actions are first of all deployed in regards to the mobility of citizens of third
countries, rather than to that of their own nationals.

My usage of the concept the “EU’s migration diplomacy” reveals an assumption that the
European methods and practices of regulating migration towards its territory have become
deeply intertwined with the EU’s external relations. Moreover, as this thesis shows,
securitization of migration and the externalization of migration controls are part of the threat
construction that is characteristic of foreign policy discourses; the latter discourses construct the
difference between “us” and “them” (Campbell 1998). Following post-structuralist foreign
policy analysis, I show that migration and internal security discourse is one of the domains
informing the EU’s foreign policy. Asylum and immigration issues have been embedded in a
security problematique, rather than explicitly asserted as threats (Huysmans 2006, 3). As
immigration policy has shifted from being a purely national domain to an inter-state domain of
policy and action, immigration in inter-state relations is no longer purely interpreted in its
traditional understanding through the lens of the nation-state’s sovereignty (e.g., territorial
expansion through migration). Concerns about migration are increasingly expressed in terms of a
more humanistic and co-operative governance of migration through bilateral and multilateral

agreements and ‘“‘shared responsibility” between sending, receiving and transit countries. Despite
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the rhetoric, the migration regime being established reflects the hierarchical positioning of
sending and receiving countries that perpetuates the privileged position of “western” knowledge,
expertise, experiences and concerns. What such co-operation on migration management does for
states co-operating with the EU comprises a second research focus of this project.

By interrogating the governance of migration on the European continent, | also aim to
contribute to the debates about the EU’s external relations. By denaturalizing the taken for
granted — and expected — increasing influence of the Union in internal security matters, | explore
what openings and closures a growing “mainstreaming” of migration into the EU’s policies and,
for that matter, into MSs’ bilateral policies with third countries, creates for the Union when it
pursues “migration partnerships” with countries of origin and of transit for migrants in an
attempt to establish a “global” approach to international migration management.” Population
management is arguably at the centre of various modes of governance, and interrogating
international migration management in Europe provides insights into the modes of governance
that transcend states’ territorial borders. Under the currently dominant neoliberal model of
international governance, international migration management has become an additional policy
space through which the world populations are governed, with intervention into and steering of
so-called developing and badly governed states. States are intrinsic actors in the construction of
migration and the constitution of migration flows (Zolberg 1994; Joppke 1998). Inter-state
relations have an impact on migration as a phenomenon and on individual migrants as agents

moving across state borders. In the case of the European Union’s co-operation with non-EU

2 | acknowledge the politically loaded connotations of the terms “countries of origin” and “transit countries” (see
also Diivell (2008)). The concept of “transit” country clearly denotes the impermanent nature and ambiguous status
of these countries in the international migration system. As it points to the temporality of one’s presence in a given
country, it implicitly assumes migrants’ choice (i.e., transit to the EU territory) and disguises the reasons for
someone’s temporal presence in the “transit country.” The value and welfare hierarchy then, becomes fixated
through such assumptions.
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states, [ argue that a particular discourse about the “global migration challenges” functions as a
governmentality that opens up additional avenues for beyond-the-borders state regulation over
mobile individuals and engenders the governance of populations beyond the territorial

jurisdiction of the nation-state.

0.3 Purpose and Scope of the Research and Case Selection

Why the European Union?

First, due to the communitarization of migration and asylum law and policy-making, the EU is
the most advanced case of an inter-state regime of migration management. Moreover, it has
actively pursued relations with third countries on migration and asylum since the 1990s. Indeed,
by now we can talk about European migration policy, rather than migration policies of the
European countries; the supranationalism and the transformations within the EU MSs are
significant enough to allow discussion of the Europeanization of the migration and asylum
policy-making in the EU (i.e., the development of EU policy and law limiting and extending
powers of MSs regarding migration and border control) (e.g., Guiraudon and Joppke 2001,
Geddes 1999, 2003, 2008; Faist and Ette 2007; Boswell and Geddes 2011). It has also become
transnational (e.g., various legal instruments have been adopted at the EU level prescribing the
mutual recognition of national decisions, like the Schengen Information System (SIS), Return
Directive, or Visa Code). Finally, immigration controls have been “extraterritorialized,” that is,
transferred beyond the external borders of the European Union through such measures as visa
policies, readmission agreements with third states, and development and sharing of databases
(e.g., Eurodac, SIS, and Visa Information System (VIS)). These processes of migration and

border management have become part and parcel of the European integration project, especially

[7]



since the Treaty of Amsterdam (1997) proclaimed the EU’s goal of constructing the “area of
freedom, security and justice.”

However, there is no agreement among migration specialists about the significance and
importance of the migration policy-making at the EU level for member-states’ policy-making
and implementation (to a large extent because MSs maintain their sovereignty over
implementation of the EU level policies). | suggest that it is worth differentiating between the
relations, the role and the impact of EU institutions vis-a-vis MSs, on the one hand, and vis-a-vis
non-member states, on the other hand. Arguably, the tensions between supranational law and
policy-making, and their domestic implementation in EU MSs have little effect upon the external
image of the Union. The impact of EU-level policy making beyond its territory is underestimated
by those who see the lack of internal consensus concerning harmonization of immigration and
asylum policies as impeding the EU’s impact externally. The term “EU’s migration diplomacy”
signifies a scope of formal and informal rules, practices and procedures that have consequences
for the management of migration to the EU territory and are implicitly or explicitly directed at
third states. | focus only on beyond-the EU borders co-operation, rather than internal integration
processes in the EU, and present a detailed account of the processes that have been taking place
in the neighbouring countries of the European Union and that, explicitly or implicitly, have to do
with the EU’s external relations in the field of justice and home affairs, particularly, on migration
and border management (as the latter relates to migration management).

While acknowledging the complicated nature of inter-institutional competition, the
complicated nature of the division of competences between MSs and EU institutions, and inter-
state pressures and interests, | studied the compound effect of the European Union on third

countries. In the dissertation, inter-state and inter-institutional politics of migration law and
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policy-making in the EU are not discussed, unless pertinent to the arguments made or the
information provided.® Similarly, no general analysis of the role of different EU policy actors
was undertaken, as it is beyond the scope of the dissertation. Instead, | treated official discourses

emanating from any EU body as representative of the EU policy discourse.

Why the EU’s eastern neighbouring countries?

When | embarked on this project in 2005, some work had been done on the accession countries,
but little on Eastern Europe — specifically, the post-soviet region. Having had the area knowledge
and the knowledge of Russian and Ukrainian languages, | was interested in doing research on
Eastern Europe. After the eastern enlargement, thanks to the new members’ foreign policy
orientations, the EU’s attention to the east had increased, with an emphasis on the urgency of
redefining relations with Russia. As in 2005, the EU started implementing its new foreign policy
initiative towards its neighbours (i.e., the European Neighbourhood Policy, or ENP), Eastern
Europe looked rather attractive as a research focus.

Evidently, Eastern Europe presents some dilemmas for the EU, including the thorny
question of the definition of “Europe” and how to relate, diplomatically, to countries that are
highly sensitive to this question. Unlike the southern neighbours, some of the eastern neighbours
may, one day, apply for EU membership and may play a role in the European integration
process. Thus, Eastern Europe provides an opportunity to analyze what role, if any, identity
politics and the membership aspiration of a country play in the Europeanization of Europe and in

the current European integration processes.

Why Russia and why Ukraine?

® For more detailed accounts, consult, for example, Papagianni (2006) and Boswell (2008).
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In order to understand the consequences of the externalization of the EU immigration policies
and border management practices for EU neighbours (the second component of the dissertation),
| designed a comparative study involving two case studies — specifically, the Russian Federation
(RF) and Ukraine. There was no aim to produce a general theory applicable to all non-member
states dealing with the EU; rather, the goal was to look for explanations that would be
“internally” valid for each case, but also instructive for countries similarly positioned to the EU.
The same factors were examined in two cases with the goal of preserving the complexity and the
in-depth understanding of the cases. However, the case studies were not used as an empirical test
for theoretical propositions arrived at earlier. Rather, they were used “as a medium for continued
theoretical and methodological discussions” (Hansen 2006, 11).

The cases were selected in accordance with the different cases comparative method in
order to consider how differently positioned countries (geopolitically, economically, and
culturally) respond to EU border and migration prevention pressures. Both Ukraine and Russia
are countries that face migratory pressures and are countries of origin, transit and destination for
migrants. They both border the “Schengenland” and co-operate with the EU on migration and
border management. Nevertheless, these two countries have different approaches to EU
enlargement, and this difference allows weighing in the importance of membership aspiration as
a driver of policy approximation in the field of migration.

As far as immigration is concerned, these countries have some differences, but also share
some similarities. For both Ukrainian and Russian societies and governments, the phenomenon
of asylum seeking in, and transit through, their territories, was a new reality to deal with at the
end of the Cold War. The Soviet Union (SU) was not a signatory party to the international
agreements on the protection of refugees and asylum seekers that developed post-World War 11
largely in response to the Cold War. Consequently, these new states had no legislative

framework or institutional, technical or financial capacities to deal with humanitarian migration
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flows. As far as migration policy was concerned, the Russian Federation inherited the migration
policy from its Soviet republic predecessor. Ukraine, however, was part of the SU and did not
have a migration policy to inherit since all republics had what was called “inter-republication
migration” of a command style. Therefore, first steps taken by these countries were the adoption
of the relevant norms on humanitarian migration and the status of foreigners, as well as revisions
of their citizenship laws. Currently, a shrinking population and labour shortage places the
Russian Federation into a group of countries competing for immigrant labour, which is not yet
the case for Ukraine. The latter continues to experience labour emigration. Chapter 4 further
elaborates the specifics of the migration situation in the two case studies.

For both Ukraine and Russia, migration and border management are salient matters in
their co-operation with the European Union. Emphasis is placed on a common “combat” against
illegal migration, human smuggling and trafficking, and on return and readmission of nationals
and of third-country nationals transiting through their territories to the EU. During 2006-2007,
both governments finalized readmission agreements (these stipulate the conditions for return of
citizens and third-country nationals illegally present in the EU territory) and visa facilitation
agreements for their nationals, and entered into cooperative relations with Frontex, the EU’s
Agency for the Management of Operational Co-operation at the External Borders of EU MSs.
Both governments aspire to have a visa-free regime with the EU.

While there has been some research done on the irregular migration situation in Ukraine
(Uehling 2004; Duvell 2008; Pylynskyi 2008; Duvell and VVolmer 2009), it has mainly focused
on the implications for EU countries of the Ukrainian authorities’ (in)action to control migration
flows through its territory effectively. In addition, our attention has been brought to the situation
of asylum seekers and the human rights record of the Ukrainian governments. There has been no

attention paid to the inter-state dynamic of migration co-operation between Ukraine and the EU.

[11]



Similarly, Russia has not typically been included in analyses of the EU’s external
relations on migration, even though Russia formally features on the EU’s agenda of co-operation
with third states on migration since at least 1994 when the clause about “illegal immigration”
was included in the EU-Russia PCA (ratified in 1997). Russia was among the first four countries
that the Council mandated the Commission to negotiate an EU-wide readmission agreement
with. It has been viewed as one of the countries on the Eastern and South-eastern migration
routes to the EU territory, and it has been featured in this capacity in the EU’s GAM
(Commission 2007). The EU-Russia dynamic offers some interesting insights into the EU’s role
in the institutionalization and promotion of an international migration management regime.

The cases selected allow me to examine the consequences of the EU’s migration
diplomacy for the EU’s partners in migration management, including their migration situation
and relevant policies. My goal is not only to show how the EU uses its power in relations with
third states, but to also show how both the EU and third states discursively construct the
sovereign limits and boundaries of their power and rule over territories, populations, goods, and
things, and how they construct their place in the international system of migration regulation.
This approach allows moving away from the evaluational framework of “failure or success” of
the EU’s policies towards third countries and instead provides thick descriptions of the
interactions of the two sides involved in order to illuminate additional spaces where the power
dynamics in their relationship are being formed. Such an approach broadens the analysis of the
EU’s impact and allows a more balanced understanding of these relationships — one in which the

normative superiority of the European Union is not taken for granted.

0.4 Significance of the Research
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Why should this study of immigration be of interest to those who study politics? In short, this
study raises questions about the changing meaning of sovereignty and about the relationships
between states. As Geddes succinctly writes, international migration should be of interest to
students of politics and International Relations because:
international migration is about the social and political relations that constitute the borders
of states, about the type and meaning of these borders, about changes in social and political
relations between states (and their effects on migration) and about changes in relations
between states (and their effects on migration). It would be a mistake to imagine that it is
migration which drives these debates about the social and political relations that constitute
borders. Migration is better understood as nested within a much broader and bigger debate
about the future of the nation state, the meaning of territory and sovereignty and the
relationship between international standards and state power (2006, 619-20).
This study responds to the need to gain knowledge of the multifaceted global role of the EU, and
suggests that the EU’s approach to regulating real or perceived migration challenges has both
direct and indirect, both intended and unintended consequences (as argued by Lavenex and
Ucarer 2004) for its relations with other states, and on international relations in general. An
increased securitization of immigration has created an environment of policing, surveillance and
control as the main measures to stop and siphon the movement of people. As the management of
migration progressively becomes one of the top concerns in inter-state affairs, it is important to
understand how the security concerns of migrant-receiving states affect the domestic politics and
international positioning of transit and immigrant-sending countries.

As they evolve, the justice and home affairs policies in the EU testify to the blurring lines
between domestic and international policy-making in the area that used to be viewed through the
“sensitive” lens of sovereign rights and claims by the nation-state. The external dimension of the
JHA seems to provide the Union with mechanisms that are used as leverage in its external

relations. Moreover, we can observe that the achievement of the objectives of the internal policy

of the EU (i.e. JHA) is made dependent on the EU’s efficiency in dealing with third countries
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and in transferring good practices of governance, respect of human rights, and the rule of law to
non-EU countries (discussed in Chapter 2). Migration regulation is an area where western
practices, tools and mechanisms of population stock-taking have been made dominant through
co-operation on “illegal” immigration, as the countries of origin and transit have been deemed
“incapable” or not “up to the level” of properly filtering and stopping “unwanted” flows towards
the west. This study sought to understand what kind of changes in sovereignties and
knowledge/power dynamics current students of politics are witnessing.

From the empirical point of view, this study contributes to our understanding of the
consequences of the externalization of EU migration policies and of the EU’s border
management practices for countries bordering the Union in the east. It interrogates the practices
and processes of the EU-third states co-operation on migration and border management, aiming
to discern possible changes in the modes of governance of population and in the meaning of
sovereignty as a result of the European integration and the EU migration diplomacy. To
accomplish this, the author investigated the impact of the European Union immigration policies
on the abilities of the EU neighbours to determine their own immigration policies, and traced the
domestic and foreign policy responses that the EU policies have evoked in its neighbours.

In addition, my research explores the role of identity in the EU’s interaction with non-EU
states. Border and immigration are the realms through which the EU identity and its global
presence and influence have been constructed. That the EU’s approach to the regulation of
immigration into the EU territory went “global” in the year 2005, when the GAM was approved
by the European Council, deserves a thorough empirical investigation and theoretical
explanation, which has yet to be done. How the “global” is being constituted and governed, as

well as what practices in inter-state relations and domestic policies become normalized, are
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questions that need to be explored. The EU has been inventing language, techniques and
strategies to make its neighbourhood “governable;” migration and internal security co-operation
are those areas through which the EU has attempted to make the neighbourhood governable and
governed.

Regarding migration studies, this study enriches our understanding of migration
phenomena by studying the experiences of non-western countries. Specifically, my research
opens the way to an assessment of the impact of international “migration management”
discourses on the domestic migration policy choices of countries for which international

migration is a recent phenomenon.

0.5 Outline of the Dissertation
Overall, two main lines of foreign policy interactions between the EU and the two countries
under study are analyzed in this dissertation:

e EU/ case studies co-operation on regulation of international migration flows, with focus
on irregular migration. It is a new and dynamic area of intergovernmental co-operation
since the 1990s, and its analysis covers how states regulate access to their territories and,
presumably, political membership in the nation through policies directed at foreigners.

e EU/ case studies co-operation concerning the regime of travel for their nationals, with
particular attention paid to Ukraine’s and Russia’s respective foreign policy stances
regarding the visa regime with the EU.

The dissertation has seven main chapters. Chapter 1 reviews the existing literature on the
topic and outlines the research methodology. Chapter 2 situates the external dimension of the

EU’s immigration policies in the context of the EU’s internal security concerns. It discusses how
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the EU’s identity as the “area of freedom, security and justice” is reflected in the EU’s foreign
policy and its relations with the neighbours. Chapter 3 presents a review and an analysis of what
has been driving the external dimension of EU policy on immigration. It explores the changing
landscape of migration and border management in the European Union from the 1990s to 2011.
This chapter also situates the European migration management regime and discourses in the
wider international discourses on migration management. The regional dynamic of migration
management in Europe is analyzed in light of the international governance of migration that has
been evolving since the 1990s.

Whereas Chapter 4 provides background information on the migration situation and
policies in the cases under study, Chapter 5 and Chapter 6 document and analyze co-operation
between the EU and Ukraine, and the EU and Russia respectively. The case studies chapters
explore what challenges and opportunities confront the non-EU members cooperating with the
EU on migration, as a consequence of the EU's immigration management approaches. These
chapters analyze how the co-operation takes place and what pressures the eastern neighbours
face.

Finally, Chapter 7 presents the comparative analysis of the case studies and the
theoretical implications of this study. In addition, it sums up the research findings and provides
the answers to the questions posed in this dissertation: how does the EU conduct its migration

diplomacy and to what effect for the EU’s Eastern European neighbouring countries?
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CHAPTER 1. THEORETICAL ISSUES AND RESEARCH METHODOLOGY
Introduction

This chapter reviews the literature that has directly dealt with the externalization of the EU’s
immigration and asylum policies or the EU’s external relations on migration. It surveys the
literature that has made distinctive contributions to the debate about the external dimension of
the EU’s immigration and asylum policies. These are the literatures in: 1) migration studies; 2)
European integration; 3) European governance; 4) European foreign policy; and 5) critical
security studies. In terms of the type of work considered, | chose to focus on the literature that
develops theoretical analysis of the external dimension and/or studies the policy development.
There is also a number of works that have situated more recent and formal policy development
within the larger historical trajectory of European integration and the development of the JHA
field (e.g. Balzacq 2009a; Walters and Haahr 2005).

The review outlines important research trends, assessing strengths and weaknesses of the
existing research and pointing out the the limitations of the existing academic discussions on the
topic. It also covers the literature that provides relevant theoretical tools to account for the EU’s
migration relations with its eastern neighbouring countries, as well as the one that helps
answering the question about the kind of migration governance that the EU promotes. The
chapter concludes with the theoretical propositions and research methodology of this study.

This chapter advances an argument that the EU’s external migration relations can be
better understood if we approach the EU’s migration governance “as an eminently practical
activity that can be studied, historicized and specified at the level of the rationalities,
programmes, techniques and subjectivities which underpin it and give it form and effect”

(Walters 2012, 2). I propose to approach the EU’s migration governance as an “event” and
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analyze it as a multiplicity of processes that constitute it (Foucault 1991). Deploying the
governmentality analytical tool box in combination with the Europeanization research tools
allows us to account for the effects of the EU’s governance on non-EU countries while paying
attention to the continuity of influences between those who seek to shape one’s conduct and
those whose conduct is being shaped. Such undertaking is possible by paying attention to how
“political rationalities” of “global” migration management are subjected to refinements and
critical reflections that enable the governance of the world populations to take place, when
“political rationalities” are understood as a “wider discursive field in which conceptions of the

proper ends and means of government are articulated” (Miller and Rose 2008, 30).

1.1. Literature Review

1.1.1 Immigration Research in EU Studies Literature

There is an agreement among scholars that, within the EU studies, the “theoretical division of
labour is now between theories of European integration as theories of institutional change and
theories of European governance as theories of politics, decision-making and policy-making
within a given institutional framework” (Schimmelfennig 2010, 37). Within these two “camps,”
the literature on enlargement, the EU’s external governance literature and the Europeanization
literature have given the most attention to the external dimension of EU immigration and asylum

policies.

The Externalities of the European Integration Project

Harmonization of immigration and asylum policies has been a latecomer in the European

integration project because of its sovereignty-sensitive nature. We have two major streams of
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research: one seeks to explain the supranationalisation of immigration and asylum policy-making
in the EU, and another one focuses on the consequences of this supranationalisation for EU MSs.
The research so far has largely addressed the institutional dynamics of decision-making on
migration, the tensions between national and supranational institutions and decision-makers, and
the impact of institutional arrangements on the politics of NGO activities at the EU level. One
cluster of research answers the broad question of why supranational tendencies have emerged in
the EU in the sovereignty-sensitive area of migration. According to intergovernmental accounts,
harmonisation of immigration and asylum policies in Europe has been caused by the political-
strategic choices of national executives seeking to escape the constraints of domestic policy-
making on migration, and hence increase their control over decision-making in this area
(Guiraudon 2003b, 2006; Geddes 2005; Lavenex 2006). Guiraudon (2003b) has dubbed this
strategy vertical “venue-shopping.” In line with the argument about the EU having an “added
value” to MSs’ actions and policies, Boswell (2003a) argues that, through international co-
operation on immigration, European governments pursue three types of policy goals: 1) control
of illegal entry and human trafficking, 2) “burden-sharing,” and, 3) migration prevention.

In comparison, neo-functionalists view integration on immigration matters as a result of a
“functional spill-over” from the Single Market policies and/or “unintended consequences” from
other policy areas, such as internal security policies. According to neo-functionalist explanations,
increased co-operation on migration control among MSs was a result of the creation of the
common border-free Schengen area, and the consequent need to tighten the external borders and
to regulate the movement of foreign labour and refugees and asylum seekers. Aiming to address
the security concerns that arose in relation to the functioning of a common, border-free market

space, the European Commission and MSs have focused on the development of EU policies to
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halt unauthorized immigration (i.e., internal security) and to eliminate the root causes of both
legal and illegal immigration through policies of development assistance and humanitarian aid
(i.e., external security) (Lindstrgm 2005). Finally, according to supranationalists, the European
institutions, created by MSs to steer or implement the policies at the level of the supranational
community, acquire a life of their own, causing or pushing for further integration and changing
the power balance between MSs and the supranational institutions. Within this literature,
scholars have studied the impact and the role of the European Commission, European
Parliament, and the European Court of Justice in advancing the integration agenda.

It has also been argued that European states seek co-operation on immigration matters
because of their incapacity to control immigration due to increased migratory flows, international
human rights norms and economic constraints (Sassen 1996; Soysal 1994). Inhibited from
pursuing stringent forms of migration control internally, western governments “escape’ to the
inter-governmental level within the EU, where they are able to formulate and implement
externalization practices of migration and border controls. There is agreement that prevention
and migration control have become the two guiding principles of migration regulation in the EU.
Whereas the former covers “measures designed to change the factors which influence people’s
decision to move, or their chosen destinations,” the latter involves “forms of co-operation that
essentially externalize traditional tools of domestic or EU migration control” (Boswell 2003b,
619-20). By pursuing the externalisation practices of migration and border controls, liberal
governments tend to transfer stringent policies to third countries and thus avoid the constraints of
domestic liberal politics (see Lavenex 2007; Basaran 2008).

With a few exceptions (for example, Lavenex 1999; Lavenex and Ugarer 2003, 2004;

Geddes 2008; Boswell 2003b), migration policy-focused literature has long paid little or no
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attention to the external impact of the EU’s immigration and asylum policy harmonization; it has
been primarily EU-centred. Considering the MSs’ reluctance to release full control over
immigration policy-making to the EU level, the Commission’s or EU-level impact on MSs in the
migration policy field has frequently been questioned and viewed as insignificant and the
external dimension was perceived as mainly declaratory policy or simply rhetoric. However, as
some migration scholars (e.g., Geddes 2008) have argued, the EU’s external impact cannot be
ignored; as well, its internal, long-term impact on MSs should not be underestimated. His calls
were answered; from the vantage point of 2012, we can observe a shift from ignoring the topic of
the external impact of the EU’s immigration policy to studying the EU’s policy impact with great
interest. With the introduction of the GAM in 2005 as an overarching framework for the EU’s
relations with non-EU countries on migration, interest in the topic has grown among migration
specialists (see Ryan and Mitsilegas 2010; Geddes 2008; Kunz, Lavenex and Panizzon 2011).

A particularly relevant insight from the migration studies literature (with its primary focus
on migration policy and politics) for the current study is its exposure of a degree of
transnationalization in the governance of migration in the EU and the acceptance by EU MSs of
migration regulation policies created at the supranational level. Although migration continues to
be presented as a matter of national concern, a large part of the migration policy formulation has
already shifted to the supranational level. The case of non-EU countries co-operating with the
Union on migration regulation is even more significant. These countries incorporate some, if not
all, the EU’s rules and norms into their domestic policy realms, and implicitly (e.g., common
border operations) or explicitly (e.g., reception facilities for irregular migrants) provide their
territories and borders to meet the EU’s internal security interests, turning these sites into the

sites of governance by the EU. From the sovereignty perspective, such EU impact on non-
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members is even more significant because these countries do not participate in its governance
institutions and have no input into the policy-making process while migration remains

conceptualized mainly as a matter of national concern.

Enlargement Literature

The initial “push” to consider the external impact of the EU’s internal policies was made by
scholars studying the eastern EU enlargement and by those systematically observing a growing
significance of intergovernmental co-operation on justice and home affairs in the EU since the
1980s (Muitsilegas, Monar and Rees 2003; Grabbe 2000; Guiraudon 2003b; Apap 2004; Lavenex
2001). They analyzed political and institutional factors contributing to or influencing the
emergence of the external dimension of EU immigration and asylum policies (see Boswell
2003b; Sterkx 2008). There has been agreement that European countries’ concerns with irregular
migration and their proclaimed inability to regulate migration inflows through domestic
migration control policies caused them to adopt a logic of engaging “sending and transit
countries in strengthening border controls, combatting illegal entry, migrant smuggling and
trafficking, or readmitting migrants who have crossed into the EU illegally” (Boswell 2003b,
619).* Some accounts have linked the internal changes related to the creation of a Single Market
(1986) and a Schengen border-free zone to the further “internationalization” of co-operation on

justice and home affairs conducted by EU MSs and aimed at reaching the EU’s internal security

* It should be acknowledged that the concern with irregular immigration — not just in Europe but in other parts of the
worlds as well — has spurred an active research agenda in migration studies. The literature on irregular migration in
Europe usually focuses on the conditions of irregular migrants within European countries. Generally, these studies
tend to focus on: 1) the social profiles and nationalities of migrants illegally present in the EU; 2) how they enter the
territory; 3) how they adapt and find work while in irregular status; and, finally, 4) their relationships with law
enforcement bodies (see Divell 2006). Migration studies tend to be biased towards the problematique of (usually
western) immigrant-receiving states (Favell 2007). An outgrowth of this research agenda has been a separate interest
in detention/deportation and return migration as the instruments used by receiving states to deter irregular arrivals.
Forced removal, or deportation, of illegally residing foreigners is one of the most problematic and controversial
measures that liberal democracies use to expel foreigners.
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goals. For example, Boswell has suggested that the externalization of migration control
(composed of “the exportation of classical migration control instruments to sending or transit
countries outside of the EU” and of “a series of provisions for facilitating the return of asylum
seekers and illegal immigrants” (through readmission agreements)) was “a logical extension” of
the EU’s internal approach of intergovernmental co-operation on migration management (2003b,
622-23).

Within the literature that theorizes the impact of European integration on candidate
countries, the majority of works has focused on the EU’s capacity to extract compliance, transfer
its rules, and bring about legal, political, and socio-economic transformations in the accession
countries of Central and Eastern Europe. Two lines of theorization have been pursued to explain
why accession countries adopt EU norms and rules: (1) the rationalist perspective, which uses
the conditionality and the external incentives model and the domestic lesson-drawing model (e.g.
Schimmelfennig and Sedelmeier 2004, 2005a; Grabbe 2006; VVachudova 2005), and; (2) the
constructivist perspective, according to which rule legitimacy and normative persuasion are
crucial for changing the beliefs and values of target leaders and target societies (Checkel 1999).
The constructivists have argued that socialization, norm diffusion and collective preference
formation in the EU have been primary factors explaining the process of reshaping European
identities and preference formations among national European elites. In the rationalist-
constructivist debate, the former have been on a winning side: there is weak evidence that proves
socialization in Europe; rather, “EU conditionality” and “external incentives” are believed to
provide the strongest explanations for accession states’, or at least, their elites’, behaviour
(Schimmelfennig and Sedelmeier 2005). Zirn and Checkel (2005, 1047) similarly concluded that

“while there are good conceptual reasons for expecting a predominance of international
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socialization in Europe, the empirical cases instead suggest that effects of socialization are often
weak and secondary to dynamics at the national level.”

The issues of migration and border security have occupied a significant place in the
negotiations between the EU and the accession countries. The EU’s initial attempts to impose the
internally expanding JHA and Schengen norms on the countries in Central and Eastern Europe
were highly criticized for creating numerous economic, political, social, legal, and security
problems for these countries (see Lavenex 1999; Mitsilegas 2002; Jileva 2003; Grabbe 2000,
2006; Smith and Jenkins 2003; Byrne et al. 2002; DeBardeleben 2005). The transfer of migration
control from the EU to these countries (through readmission agreements, “safe third country” of
origin and transit provision, and requirements to impose stringent border controls on their eastern
neighbours) turned them into “buffer zones” intended to stop or siphon unwanted migration
flows to the EU. Influenced by the EU’s control-oriented policies and lacking a tradition of
receiving humanitarian migration, these countries have ended up with more control-oriented
migration policies than the “old” EU countries (Lavenex 1999). They have also been more
affected by EU level policy-making on migration than have the existing MSs (see Faist and Ette
2007). Although students of European integration still debate whether the formal adoption of
rules has led to their effective implementation by the new MSs, the degree of policy transfer
intended by the EU and formally adopted by the accession countries is not in doubt. EU
conditionality played a primary role in the Europeanization of the mobility and migration
policies in Central and Eastern Europe (Grabbe 2006).

Consequently, the logic of EU enlargement compliance with rule transfer has been applied
to explain the (non) compliance of non-members with whom the EU co-operates. Such rationalist

institutionalist accounts mainly cover the questions of the EU’s efficiency in transferring its
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norms, rules and values to non-members of the Union. Their analysis generally confirms that an
international organization — and the EU being one, even if non-traditional — is able to influence
domestic policies and politics in nation-states if strong and credible incentives are present, and
when the costs of adaptation are low (Schimmelfennig and Sedelmeier 2004).

Since the ENP has been modeled on the EU’s enlargement policy (Kelly 2006), we can
expect to observe “bufferization” of the next circle of the EU’s neighbours. We may also expect
the EU’s migration-control-oriented policy to have an effect on these countries’ foreign relations
and security policies — specifically, a move towards restrictive visa and migration rules towards

the countries of origin of migrants to these countries.

The Europeanization Literature

Unlike the earlier theories of European integration which offered bottom-up explanations of
inter-state integration in Europe, the “Europeanization” literature proposes a top-down look at
the impact of EU institutions on policy-making and politics at the level of nation-states (see
Featherstone and Radaelli 2003). “Europeanization” refers to the process of influence of the EU
institutions and policies on national institutions and policies of EU MSs. Moreover, some
scholars have convincingly argued that, with the Copenhagen criteria in place, the accession
countries have been experiencing the same pressures of policy adaptation as the existing EU MSs
(see Schimmelfennig and Sedelmeier 2004; Vachudova 2005; Grabbe 2006), and they have used
the Europeanization toolbox to explain policy changes in non-EU countries (see Lavenex and
Ucarer 2004; Kruse 2007). The Europeanization research now studies three categories:

membership, accession, and neighbourhood countries (Gawrich et al. 2010).
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In about three decades of its usage, the concept of Europeanization has become loaded
with different connotations, spurring scholarly debates about “modes,” domains, and
multiplicities of Europeanization. (For a brief review of the historical usage of the concept, see
Featherstone (2003) and Conway (2010).) Rieker (2005) succinctly summarizes five
connotations of the Europeanization concept as used by scholars:

The first group sees Europeanization as the export of cultural norms from Europe to others

parts of the world. The second group uses the term as a synonym for the integration

process as such, or for development towards a unified and politically stronger Europe. The
third views Europeanization as the development of a special system of governance on the

EU level. A fourth focuses on the development of a collective European identity. And

finally there is a large group which takes Europeanization to mean the adaptation of

domestic political structures (institutions, public administrations, intergovernmental
relations, the legal structure, structures of representation, cognitive and normative

structures) to European pressure (2005, 12).

Besides different definitions and usages of the concept, the debate about mechanisms of
“Europeanization” takes place between rationalist and constructivist accounts. Whereas the
former pay attention to the impact of European institutions and policies on domestic policy
choices in terms of adaptational pressures and domestic intervening variables (Cowles, Caporaso
and Risse 2001), the latter emphasizes the importance of infusion of new norms and of reshaping
national identities and preferences (Borzel and Risse 2007). Some scholars have argued that the
Europeanization literature needs to consider the dimensions of both policy and politics when
studying domestic change, the extent of Europeanization, and modes of Europeanization, in
order to capture the various patterns of Europeanization (see Faist and Ette 2007).

As far as studies of EU immigration and asylum policies are concerned, the primary focus
in the Europeanization literature has been on the policy aspect. The Europeanization framework

has been utilized to account for the European impact on national migration reforms in EU MSs

and the nature of that influence, as well as for the possible convergence or divergence of national
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policies among EU MSs (Lavenex 2001; Faist and Ette 2007; Geddes 2003, 2005). It has also
been shown that the EU’s impact on MSs’ migration politics and policy differs, and it depends
on domestic tradition, organizational culture, previous experiences with immigration and
immigration policies, as well as on the compatibility between national and European structures
of policy-making (Faist and Ette 2007). The emerging consensus is that the transfer of common
EU norms is more successful in the MSs where no effective migration and asylum regime
existed before, or where the price of adaptation is lower than the price of non-adaptation.
Lavenex and Ucarer (2003, 2004) were first to argue that European internal co-operation
on migration was having an impact on non-EU states and international relations. They theorized
the externalities of the EU migration regime as “the positive or negative, intended or unintended
external effects of common European policies on third countries, international organizations, and
adjacent policy fields” (2003, 8). Their theoretical model utilizes the notions of
“Europeanization” and “policy transfer.” The former is conceptualized in a narrow sense as the
impact of European integration at the national level, with the EU’s impact on non-EU states
viewed as the “export” of European policies outside the EU. It covers both formal obligations
and informal dynamics between the EU and a given non-EU country. The policy transfer notion
is used to define the meaning of the EU’s external impact, and it refers to “a process in which
knowledge about policies, administrative arrangements, institutions, etc. in one time and/or place
is used in the development of policies, administrative arrangements and institutions in another
time and/or place” (Dolowitz and Marsch 1996, 344, quoted in Lavenex and Ucarer 2004, 419).
According to Lavenex and Ucarer (2004, 418), the external effects of EU immigration
policies can be: (1) intentional or unintentional, (2) direct or indirect, and (3) institutionalized or

more ad hoc by design. EU policies can be designed intentionally to have external effects on
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third countries (i.e., to purposefully export common policies through bilateral or multilateral
agreements). They may also reflect “unintended consequences of other intentional activities” and
cause the extension of EU policies to the countries with which the Union co-operates (Lavenex
and Ucarer 2004, 420). Another important dimension is whether the effects in third countries
occur because of states’ voluntary actions or as a result of coerced adaptation and change.
Lavenex and Ugarer suggest, from an institutionalist perspective, that non-EU states’ established
institutional linkages with the EU “indicate the content and scope of [policy] transfer intended on
the part of the EU” (2004, 423). These linkages correspond to the geographic proximity of a
country to the EU and determine the scope of externalities felt by each country. The authors
suggest that external impact takes the form of “unilateral emulation, adaptation through
externalities, and two forms of policy transfer through conditionality, one where the changes fit
the domestic interests, and one when the latter occur under pressure” (Ibid., 420). The policy
transfer that takes place in a non-EU country may range from a lack of adaptation to voluntary
policy emulation to coerced adaptation (through conditionality).The full transfer of policy
principles, instruments, programmes and institutional structures “Europeanizes” the non-EU
country.”

As this study analyzes the impact of the EU policies and politics on non-EU countries, the
Europeanization literature appears relevant. However, this thesis combines the study of
Europeanization with a discourse-analytical framework. The foreign and security policies of the
state belong to the realm of practices and policies that reproduce state identity. A similar place in
the reproduction of state identity can be claimed by migration policies; they define and prescribe
who may or may not belong to the political community. This link is reinforced in the EU, where

migration policies involve external relations. As states’ foreign and security policies are

® For more details, see Figure 1 in Lavenex and Ugarer (2004, 426).
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boundary-producing political practices (Campbell 1998), I turn to discourse analysis in order to
understand the creation, reproduction and maintenance of state identities in the cases under
investigation. This combination of theoretical and methodological approaches allows me to
provide a more nuanced and context-specific understanding of the impact of European
integration on neighbouring countries and to evaluate whether and how Europeanization has
occurred in these two non-EU countries.

The classical rationalist understanding of “Europeanization” requires the states to be under
the influence of the same “independent variable” — that is, the EU acquis communautaire, — for
the “hard transfer” of formal and informal rules to occur; otherwise the theoretical approach
should not be applied. Unlike accession countries, Russia and Ukraine have experienced “soft”
rather than “hard” adaptational pressure from the EU with regard to the acquis. Although it has
been suggested that the ENP amounts to a policy of “conditionality-lite” for non-candidate
countries (Kelly 2006; Sasse 2008), non-candidate countries’ approximation to the EU standards
lacks the same reinforcement and leverage mechanisms, or conditionality. Such instruments as
access to the internal EU market and co-operation on justice and home affairs were dubbed
“conditionality-inspired policy instruments” (Wichmann 2007). Other scholars have used the
Europeanization toolkit to analyze the ENP (see Gawrich et al. 2010).° Despite a lack of “hard
transfer” requirements, the scope of “soft transfer” — of “ways of doing things,” of styles, of
policy paradigms and problem interpretation — as will be shown in this dissertation, has been

significant.

® Gawrich et al (2010, 1215) theorize the EU’s neighbourhood Europeanization by focusing on the external
influence by the EU (as reflected in the EU’s content and clarity of demands, incentives and rewards, financial
support, forms and degree of linkage) and internal support (“i.e., positive local perception of the external influence
by domestic actors™) (2010, 1215-6). Having utilized the case study of Ukraine, they analyzed the success of the
country’s Europeanization in such areas as democracy promotion, economic co-operation, and justice and home
affairs. They conclude that rewards and local perception appear to be the most significant variables affecting the
neighbourhood Europeanization in Ukraine’s case.
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The notion of “Europeanization” as understood in this thesis combines the understanding
of the term as used in the public policy literature and in the international relations literature. The
former conceptualizes “Europeanization” as the impact of the EU on politics and policies of a
particular state and hence shows a state’s reaction and adaptation to the EU’s political pressure
(which includes both formal and informal interactions, rules and practices). In IR literature,
“Europeanization” is understood as the transformation of sovereign states through integration
into a new kind of polity (Cowles et al. 2001). Non-members do not experience integration per se
but they are affected by European integration processes. For the purposes of this study, | adopt
the following conceptualization of “Europeanization:”

Processes of (a) construction, (b) diffusion, and (c) institutionalization of formal and
informal rules, procedures, policy paradigms, styles, ‘ways of doing things’, and shared
beliefs and norms which are first defined and consolidated in the making of EU public
policy and politics and then incorporated in the logic of domestic discourse, identities,
political structures, and public policies (Radaelli 2003, 30).
Whereas EU MSs may participate in each stage of these processes, non-members primarily
undergo a process of institutionalization of formal and informal rules that are transposed top-
down from the EU. My analysis is mainly situated at the level of cognitive and normative
structures that include discourses, norms and values, political legitimacy, identities, state
governance traditions, and policy paradigms, frames and narratives (see Radaelli 2003, 36,
Figure 2.1).” I also use Lavenex and Ugarer’s framework (2004) because it allows

accommodation of the intentionality of the EU’s actions, the institutional proximity, as well as

the voluntarism or coercion of the policy adaptation as explanatory factors.

The External Governance Literature

"I do acknowledge that Claudio Radaelli proposed this definition of Europeanization in the context of research on
public policy only. His definition, however, suits the dimension of foreign relations and public policy change taking
place under the influence of European integration.
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The EU’s external impact and its international role have also been studied through the lens of the
“external governance” concept. The external governance approach, with its focus on rules and
institutionalized forms of interactions, claims to provide conceptual tools to adequately assess
the variations in the EU’s governance beyond its borders (Lavenex and Schimmelfennig 2009).
Whereas for internal EU politics the concept of “governance” has been applied to account for
emerging multiple layers of governance (e.g., “network governance” or “multi-level
governance”), externally it has been used to conceptualize expanding EU external relations that
are based on the widening of the prescriptive scope of EU policies and rules beyond formal
membership (Friis and Murphy 1999; Lavenex 2004, 2008; Weber et al. 2007; Lavenex and
Schimmelfennig 2009). It has been conceived as “a form of governance beyond the borders of
the EU where third countries become linked to internal policy goals without having the prospect
of full membership” (Lavenex 2005, 129; Lavenex 2004), and its application has been
particularly prominent in accounting for the EU’s relations with neighbouring countries,
especially in the expanding external agendas of the EU’s internal policies.

The external governance has been also perceived as the EU’s response to complex
interdependencies of the post-Cold War international relations and to dynamics of regional
integration (Lavenex 2004; Lavenex and Schimmelfennig 2009). Scholars working with this
concept have puzzled themselves with inventing new modes of engagement with neighbouring
countries in order to increase the EU’s effectiveness in spurring transformations and increasing
the EU’s “soft power” in the neighbourhood (for example, see Weber et al. 2007). With the
enlargement depleting its potential as the EU’s mode of external governance, the EU has been
searching for new leverages, institutional set-ups and tools in its relations with non-EU countries.

One of such emerging incentives and new conditionalities has been the EU’s interest in JHA

[31]



policy co-operation, and a shift has been observed from a pure accession conditionality to more
differentiated forms of policy conditionality, such as, for example, granting of visa facilitation
agreements and of visa travel as rewards to partners “willing” to undertake reforms (Trauner
2009a). In search for leverages and alternatives to EU membership incentives, the European
Union has refined its pre-accession framework of enticing non-members and has been more
supportive of flexible forms of integration in some policy fields (Renner and Trauner 2009).
Such models as hierarchy, network and market have been singled out by some scholars (see
Lavenex and Schimmelfennig 2009).2 1t has also been suggested that the EU’s external
governance has evolved into four distinct “circles” of governance in its relations with non-
member countries (Lavenex 2011).

What does the external governance approach tell us about the external dimensions of the
EU’s internal policies and specifically about the JHA policies in the EU’s relations with the ENP
countries and Russia? The governance approach is interested “in the effectiveness and legitimacy
of European governance and its impact on national political systems (‘Europeanization’)”
(Schimmelfennig and Wagner 2004, 657). It has an EU-centred focus and is an approach that
first of all is directed at accounting for the EU’s modes of interaction with its members and the
countries beyond its borders, rather than on the outcomes produced by these modes of
governance for other countries. Application of the governance approach to geographical and
policy areas has been extensive but not without limitations. With regard to the cases studied, the
concept of external governance became fashionable due to the EU’s innovation in its relations

with the neighbouring countries: the EU enlargements of 1995, 2004, and 2007, and the

8 Lavenex and Schimmelfennig (2009) provide the following descriptions for these models: 1) hierarchy requires “a
formalized relationship of domination and subordination and is based on the production of collectively binding
prescriptions and proscriptions;” 2) a network governance “delineates a relationship in which the actors are formally
equal;” 3) the market model reflects a model in which “outcomes are the result of competition between formally
autonomous actors rather than the result of hierarchical harmonization or networked co-ordination.”
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introduction of the “enlargement-lite” policy for the neighbourhood (i.e., ENP). Ukraine’s
relations with the EU have been a prominent case to draw on for external governance scholars.
Russia, however, has been seen as a case that reveals the limitations of the EU’s external
governance in practical terms due to a lack of a unified position and policy among EU MSs, as
well as a lack of institutionalization of the Common Foreign and Security Policy (CFSP). In
addition, despite the EU’s attempts to tie Russia into selected areas of European integration (e.g.
free market area, European Defence and Security Policy), “it fails to make Russia subscribe to
the underlying dynamic of EU modes of governance” (Ganzle 2008, 64). While through external
governance the EU blurs its institutional/legal, transactional, cultural and geopolitical
boundaries, it does not involve non-EU countries as equal shapers of its policies and politics, and
this is what Russia rejects. Chapter 6 speaks more to this issue in the area of immigration co-
operation between the EU and Russia.

As far as policy areas under study are concerned, JHA has posed a challenge to the
traditional external governance approach as it was the policy area not fully communitarized (i.e.,
did not belong to the “first pillar” Community policies) and as a result lacked the clear and
consolidated rules required by the governance approach (Lavenex and Wichmann 2009). JHA
has been known for non-legislative and more operational-oriented modes of governance
(Lavenex and Wichmann 2009). This made how the EU’s conditionality should work without
complete communitarization and a lack of strong incentives for adaptation unclear (Ibid., 84).
Recently, some scholars have shown that the EU has developed a number of institutional
linkages with the neighbouring countries and extended its transgovernmental networks as a way
to increase its ability to transfer its policies to these countries (Lavenex and Wichmann 2009;

99 ¢

Lavenex 2008). In addition to “governance by conditionality,” “network governance” has
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become a variation of the EU’s external governance as it aims to transfer its rules and regulatory
frameworks to third countries through less hierarchical means. Lavenex (2008) has shown that in
order to increase the compliance of its partner countries with the EU acquis and/or “ways of
doing things” in a highly politicised area of JHA, the EU has incited operational co-operation
and intense “transgovernmentalism” (Ibid.). Network governance has become the Union’s basis
for regulatory approximation and organizational inclusion of ENP countries in some policy
fields, and it did so as an alternative to a conditionality approach (Lavenex 2008). Rather than
causing third countries to adopt EU rules, it has been exerting its influence by “extending
integration dynamics in the sense of creating joint regulatory structures” (Lavenex 2008, 943),
especially in those policy areas where the EU has faced challenges in enforcing compliance. As a
result, we observe functional co-operation between the EU and ENP countries. In the JHA policy
field, co-operation takes place at the operational level, with the emphasis on capacity building,
policy learning and experience sharing. Despite an absence of “leverages” and modes of
hierarchical governance, the EU is still able to exert its influence and affect change in third
countries.

Furthermore, Lavenex and Wichmann (2009) show that the EU seeks to maintain its
hierarchical modes of policy transfer in JHA issue areas that are more communitarized and
where the EU has strong competence to act externally and to monitor compliance (such as
asylum and visa policy). In contrast, network governance and intergovernmentalism dominate
the issue areas where internally in the EU we observe transgovernmentalism (such as irregular
migration and drugs). In addition, a power dynamic and a degree of issue politicization affect the
EU’s interest to secure compliance by a third country (for example, in the highly politicized and

securitized area of irregular migration regulation). The EU’s sectoral co-operation with the ENP
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countries shows a dynamic of functional regional integration and provides “flexible integration”
in some policy fields (i.e., the one that possess inclusive and horizontal modes of policy-making)
for non-members of the EU as an alternative to membership and full integration (Lavenex and
Wichmann 2009).

Moreover, it has also been argued that the EU’s external governance of sectoral policies
resembles its internal governance modes of a particular policy, rather than the overarching
foreign policy framework the EU has with a given country. From an institutionalist perspective,
Lavenex, Lehmkuhl and Wichmann (2009) have observed that, in expanding its internal policies
towards non-EU countries, the Union follows the logic and institutional specifics of its internal
sectoral co-operation, rather than the logic of its “macro-structural” foreign policies of
association with non-EU countries such as the ENP, European Economic Area (EEA) or the EU-
Swiss bilateral framework. According to the authors, there is a functionalist logic of regional co-
operation and external governance applied by the EU to various countries, and this makes the
overarching foreign policy initiatives of the EU, such as the ENP, less relevant and significant.
However, if we consider the scope of incentives that the EU uses in each particular association
and the timing in which the EU offers them, we can notice a dependence of these offers on the
overall foreign policy of the EU towards a particular country. Take the case of the justice and
home affairs — in particular, the case of visa liberalization — and compare, say, Switzerland and
Ukraine. The foreign policy context of what can be offered in respect to this sectoral co-
operation becomes clear. What is offered is dependent on the foreign policy towards a given
country.? Unlike Lavenex et al. (2009), I therefore assume that “macro” policies/foreign policies

determine the scope of co-operation in “meso” policies (such as Justice and Home Affairs),

% Lavenex et al. (2009, 821) also conclude that the three neighbourhood policies under review (i.e., EEA, Swiss-EU
bilateralism, and ENP) “vary quite strongly with regard to their modes of governance and the degree of hierarchy
reflected therein.”
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especially if the issue area is politicized in the EU. “Meso” policies are “steerable” by macro
structures, like association policies, as the latter reflect more deeply rooted perceptions of the
“outsiders” in question. The EU’s foreign policy and sectoral dynamics in JHA should not be
treated in isolation from each other, especially if JHA officials influence the EU’s relations with
a particular country.

Besides theory-driven, rationalist explanations of rule transfer and policy emulation, no
comprehensive account has been offered of the consequences of the external dimension of the
EU migration regime for domestic politics in non-EU countries or for the possible diminution in
their sovereignties. White (2007), for example, claims that the securitization of immigration in
European countries has been pursued as a mode of asserting sovereignty vis-a-vis the EU’s
neighbouring countries. The external governance approach takes for granted that EU rules have
positive effects and are an acceptable option for reforms, development and transformations for
countries in the EU’s vicinity. Even the critical security studies that have exposed the illiberal
practices of western governments have ignored studying the “distance” — the geographies to
which indirect mechanisms of rule (Miller and Rose 2008, 33) are being applied in order to
govern, or indirectly control, the population’s movement, as well as to shape the conduct of local
authorities in charge of governing these movements and territories. The EU’s governmental
project of migration management, with the externalization of migration controls as one of its
technologies, accords a significant role to “mechanisms that promise to shape the conduct of
diverse actors without shattering their formally autonomous character” (Miller and Rose 2008,
39). The EU’s “action at the distance” hence needs to be interrogated in order to account for the

ways in which the governmental project of migration management has been evolving.
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My analysis focuses on the third-countries’ side of things and the impacts produced by the
EU’s policies. As the cases show, unlike the EU, third countries’ governments align their
sectoral co-operation with the EU to their foreign policies towards the Union. In other words,
sectoral co-operation may become hostage to the foreign policy dynamic between the EU and a
third country. In the cases studied, the foreign policy framework is primary. The institutionalist
explanations that attribute the shape of the EU’s external governance to the workings of the
existing EU institutions pay no attention to the possible variations in the foreign policies of the
third countries concerned, or to how these affect the implementation of the “meso” policies
imposed by the EU on a given third country.

Criticism aside, the governance approach has offered new insights into the workings of
the EU’s external policies, especially in “non-traditional” external policy areas ignored by
traditional foreign policy analysis. In the tradition of institutionalist analysis, the ED-JHA
literature contributes to the analysis of internal policy making in the EU and its external
strategies by asking questions about the content and scope of the ED-JHA, how it functions, who
the main policy actors are, which institutions are involved in policy-making, the source of the
policy ideas, and its actors (EU institutions or MSs and in what interaction), as well as about
tools and mechanisms of policy-making and implementation (see Special issue of the Journal of
European Integration, volume 31 (1)). However, studying the ED-JHA should not be limited to
studying institutional organization and dominant actors within the EU only. The ED-JHA needs
to be studied from non-EU country perspectives in order to capture and question the power
dynamics in place.

In the institutionalist analysis, co-operation among the internal security agencies is viewed

as a legitimate exchange of expertise, information, and experience aimed at reaching the EU’s
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internal security goals, and is rarely problematized in political terms. However, this co-operation
needs to be problematized because it moves inter-state co-operation on sovereignty-sensitive
issues into the realm of operational co-operation that is usually devoid of public scrutiny and
political accountability. The changes it produces in the EU-third country relations, as well as in
the domestic politics of third countries are typically obscured. What they represent, however, are
shifts in negotiations of sovereign rule among states.

A different and interesting application of the external governance concept has been made
by Balzacq (2008; 2009), who used the concept to theorize what the ED-JHA does for the EU.
Balzacq (2008, 1) has argued that “the export of JHA principles and norms informs the
geopolitical ambitions of the EU,” when geopolitics is understood as “the use of space for
political purposes, that is, the control and management of people, objects and movement.”
Having analyzed tools, processes and outcomes in the ED-JHA, Balzacq has concurred with
Lavenex (2004) that the EU pursues its external agenda in the issue areas for which third
countries are perceived to be sources of EU vulnerability. For Balzacq, then, external governance
becomes “a cluster of processes by which an entity A regulates, manages or controls the
behaviour and, in certain circumstances, identities and interests of an entity B, in context C”
(2008, 2). Additionally, in his interpretation, external governance is “but one specific outcome of
internationalization,” with the latter defined as the process that occurs “when the EU acts as a
distinctive polity and negotiates with third countries in matters that are traditionally regarded as
falling within the precincts of internal politics” (Balzacq 2008, 2). Balzacq treats the ED-JHA as

a distinct policy area, with its own tools and rationale.

1.1.2 Immigration Research in Critical Security Studies
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A different — and for some time marginalized — discussion about the intersection between
migration and international relations has been going on within critical security studies, especially
within the French and the Copenhagen security schools. Whereas the former school has
contributed to our understanding of changing security relations in the world by revealing how the
securitization of migration has multiplied the strategies of extraterritorialization of migration and
border controls, the latter school has exposed a growing securitization of immigration in Europe
and in the policy discourses of European politicians. According to the securitization literature
(Weever et al. 1993; Weaver 1996; Huysmans 2000, 2006; Guiraudon 2006; Tsoukala 2005),
immigration has been placed into a “security continuum” and has been used by governments as a
technique of governance that aims to provide executives with more power and control of
population. While scholars may disagree on the mechanisms and processes through which
immigration has been securitized, they tend to agree that immigration has been politicized as a
political, economic and cultural phenomenon and problematized in security terms.* In Europe,
this has resulted in a highly defensive and exclusionary approach to the management of
migration, with an emphasis on border control (both internal and external), policing,
surveillance, prevention, and containment.

In addition, critical security studies have exposed how the distinction between internal
and external security was blurred by politicians and security professionals as a means of reaching
other governance goals after the Cold War ended. By applying the discourse, technologies and

practices reserved earlier for military industry and threats, to the new activities (e.g. irregular

19 There is a difference between North American and European scholars in understanding what moment was the key
for immigration turning into a security issue for governments (see Walters 2008). While in the American context
and scholars working on the US tend to single out the 9/11 as a rupture moment for the securitization of
immigration, in the European context it has been shown that securitization of immigration goes back to the 1980s.
Notably and convincingly, William Walters (2008) argues that securitization of immigration is historically specific
and depends on the modes of security prevalent at specific moments. Walters (2008, 161-162) convincingly suggests
we understand “risk” and “security” as having historically specific interpretations and meanings deployed as a
political technology of governance.
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immigration), security and intelligence professionals have entered into fields that were
previously beyond their intervention and influence. Although immigration has been securitized,
but in social security terms, even after the WWII (see Walters 2008), the post-Cold War
securitization of immigration has been successful at displacing more traditional socio-economic
framing of this policy area into a secondary field, turning the political oversight and
accountability subjected to (military) security consideration of secrecy and emergency. In the
EU, competition for power and influence over agenda-setting on threat perception has led to a
“security continuum” that blurs the distinction between internal (i.e., threats to public order and
the state) and external (i.e., threats of external aggression or military occupation) security.
Categories such as organized crime, drug trafficking, terrorism, unauthorized immigration, and
an influx of asylum seekers have become categorized as “security threats” and placed into a
“security continuum.” These changes in the definition and perception of (in)security are
accompanied by the change in the roles that the military, police, immigration services, and
customs and intelligence services play in ensuring the safety, welfare, and security of citizens.
Unlike the state-centred, mainstream security approaches, critical security studies have
raised questions about what (in)security is, who is being threatened and why, what place should
be given to the consideration of individual security, as well as about the political manipulations
and construction of security concerns. As far as migration is concerned, scholars in the critical
camp have attempted to restore the focus on the individual, the migrant. Guild (2009), for
example, advocates focusing on migrant’s — rather than states’ — concerns, making them central
to studies of security and migration, and in this way challenging states’ national security
discourses. She has called to challenge how the subject matter of security is defined (“whose

security, who is entitled to determine the politics of security”), as well as what the subject matter
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of migration is (i.e., “whose migration, who is entitled to determine the politics of migration™)

(Guild 2009).

1.1.3 The EU as an International Actor
Debating Europe’s and/or the EU’s role in international politics has been quite fashionable in the
post-Cold War era. The attention to the EU has increased since EU MSs made efforts to
formulate and implement a CFSP and European Security and Defence Policy (ESDP). In the
2001 Laeken Declaration, the European Council asked the question of “What is Europe’s role in
this changed world?,” making the discussion about the EU’s international role ever more
attractive. Traditionally, the foreign policy literature has focused on the CFSP and its
effectiveness in comparison — or in contrast — to the foreign policies of states in international
relations. In the mainstream foreign policy literature, such issues as immigration and
environment are sometimes mentioned as having “foreign dimensions” (see Keukeleire and
MacNaughtan 2008). Issues that belong to the “internal security” realm (e.g. terrorism, organized
crime) frequently are analyzed as having an external dimension, with the successes of these
internal policies viewed as being dependent on the effectiveness of the EU’s external strategy.
Rees (2008) has argued that the EU’s strategy has been to impose its internal security model
upon its neighbours and to facilitate the creation of international norms aimed to address
transnational security challenges. As will be shown in Chapter 2, the EU has sought to increase
its international norm-setting powers in the internal security field.

Among the diverse European foreign policy literatures that have not yet been reviewed,
the literature that debates what kind of international actor and power the EU was and is, is also

relevant to the questions examined in this dissertation because it deems the EU an actor in
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international relations and studies the areas that are distinctive in the EU’s external relations (in
contrast to state-centric approaches to IR). The EU has either been criticized for lacking the
resources of a “military power” in the world (Bull 1982; Hill 1993), or relegated to a category of
its own for being a “civilian power” (Duchéne 1972), resulting in a two-sided debate about
successes and failures of the EU in international affairs. The challenge to this debate came from
scholars who viewed the EU as a sui generis actor in international relations (Bretherton and
Vogler 2006; Ginsberg 2001; Manners 2002; Smith 2008). Bretherton and VVogler (2006), for
example, have used behavioural criteria to investigate the EU as an “actor” — “an entity capable
of formulating purposes and making decisions, and thus engaging in some form of positive
action” (2006, 17). Their account covers both capabilities and the nature of the EU as an actor,
and it comprises three elements — opportunity (i.e. the external context), presence (i.e. the ability
to exert influence by its mere existence) and capability (“the ability to exploit opportunity and
capitalize on presence”) (Bretherton and Vogler 2006, 2). Smith (2008) has focused on what the
EU actually does as it promotes the principles of regional co-operation, human rights, democracy
and good governance, and seeks to prevent conflicts and fight international organized crime.
Scholars debating the EU’s “actorness” analyze often overlooked areas of development,
humanitarian aid, social policies, and competition, viewing these as “vital dimensions of
Europe’s global role” (Orbie 2008, 20). With Duchéne’s (1972) concept of the EU as a “civilian
power” as a starting point, the EU has been dubbed: a “‘civilian’ power with
‘normative/civilizing’ influence” (Smith 2006, 322-23), a “normative power” or “ideological
power” (Manners 2002; Whitman 2011), an “empire by example” (Zielonka 2008), or a “quiet
superpower” (Moravcsik 2002), to name a few. These “role concepts” suggest the interest

scholars have in contemplating what kind of power the Union is in the world and in assessing its
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international activities. This literature usually recommends what kind of power the EU should be
in order to be an effective and influential actor (for a brief review of the concepts, see Orbie
2008). Unlike the enlargement and the neighbourhood literatures that investigate the how and
why of the EU’s influence on non-EU members and assess the impact of the EU’s policies
beyond MSs, the EU roles debate centres around the question of how the image of the EU and its
identity should be shaped in order for it to be an influential international actor.

Manners’ (2002) conceptualization of the EU as a Normative Power Europe (NPE) has
become one of the fashionable trends in the foreign policy analysis. Reflecting on the EU’s role
in the new international relations developing since the early 1990s, Manners dubbed the EU a
“normative power,” emphasizing the EU’s modus operandi as a promoter of norms and “the
ideational impact of the EU’s international identity/role as representing normative power”
(Manners 2002, 238). For Manners, the EU is different than any other pre-existing and currently
existing powers (due to its historical evolution, hybrid policy, and constitutional configuration),
and its normative power is the power to shape what is considered to be “normal” in international
relations. Manners argued that the EU should be studied according to “what it is” rather than
“what i1t does or says” (2002, 252). Followers of Manners’ work conceptualize Europe’s role
“through questioning the EU institutions and policies in terms of essence, actions and impacts
rather than taking them as granted” (Whitman 2011, 3). Overall, this literature pays attention to
the ideational component of EU external action, while assuming that the EU is a ‘force for the
good’ in international relations. One of the conclusions reached is that the EU’s normative power
and its impact in a globalized era are closely interlinked: “In line with the main policy
documents, the EU has been defining its relations with the rest of the world through normative

commitments to norms and multilateral frameworks” (Whitman 2011, 10).
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Although Manner’s NPE concept has been criticized as one that mimics the
representation of the EU by European leaders as a force for good in the world (Diez 2005;
Sjursen 2006), it has also been welcomed for providing an alternative to the state-like analysis of
EU foreign policy. It has been applied to analyze the EU’s impact in such policy areas as human
rights (Manners 2002), development aid (Scheipers and Sicurelli 2008; Birchfield 2011), and
social issues (Orbie 2011). It has also been used to analyze the EU’s regional impact in its
neighbourhood (see Haukkala 2011; Stewart 2011; Juncos 2011), or to assess the EU’s
“ideational power” (see Orbie 2008). In his analysis of the EU’s comprehensive approach to
asylum and migration, Sterkx (2008) has criticized the EU’s strategy of externalization as one
that shifts responsibilities to countries of origin and transit and that expands the restrictive EU
regime beyond its borders. As the EU’s external actions progressively restrict access, Sterkx
rightly doubts the EU’s normative project in migration and asylum management, with its
prioritization of capacity building, remote control and remote protection.

This dissertation adopts the critical perspective of the NPE theorists, focusing on the
instruments and means through which the EU has been discursively representing itself and acting
as a normative power on justice and home affairs as it has tried to establish a “comprehensive
migration management” regime. Reforms in the JHA sector in third countries have been linked
to such norms as good governance, democracy promotion, and rule of law, as the EU seeks to
export its norms beyond its borders. “[T]he power that lies in the representation of the EU as a
normative power as such” (Diez 2005, 614) cannot be ignored and left without critical reflection
(both in academic discussion and in political debate) because

Not only is the success of this representation a precondition for other actors to agree to
the norms set out by the EU; it also constructs an identity of the EU against an image of

others in the ‘outside world’. This has important implications for the way EU policies
treat those others, and for the degree to which its adherence to its own norms is
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scrutinised within the EU. In that sense, the discourse of the EU as a normative power

constructs a particular self of the EU..., while it attempts to change others through the

spread of particular norms (Ibid, 614).
Normative power is not an objective category but rather “is a practice of discursive
representation,” and students conducting discourse analysis question how the EU is constructed
as a normative power and what power is integral to this representation (Diez 2005, 626). It is
important to acknowledge that the political representation of the EU as a normative power
represents the Other as being in need of the EU’s civilizing influences, with the EU’s own
shortcomings getting silenced in the process (Diez 2005). Here is where poststructural work on
self/other identity construction in international politics and a Foucaultian understanding of
techniques of government as governmentality come in into my analysis. Foreign policy is not the
representation of an objective identity of a nation; rather, it is a construction of the nation at the
very moment of its representation (Campbell 1998). That the EU’s norm leadership and
persuasion is “a force for good” cannot be taken for granted because the “power of normative
power Europe” seeks to construct a European identity that is defined in relation to (or in
opposition to) other entities/nations upon which the EU seeks to impose its will and/or secure its
interests. Any type of policy transfer or expert knowledge sharing (like in a case of EU twinning
programmes) involves sharing what is to be considered “normal,” in the process subordinating
local knowledges and interpretations.

Our understanding of the EU’s “normative power” will benefit from analyzing in detail
its practical expression at the micro level, with attention paid to the interactions of identities,
practices and discourses. By conducting a discourse analysis of the construction of the EU as a
norm setter on international migration regulation, I show what kind of normative power the EU

actually projects in its neighbourhood and what practices and technologies support it. The EU
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acts as a hegemonic power with regards to ENP countries and represents itself as having a
civilizing mission in relation to “inferior” neighbouring countries that lack the capacities and
institutions to be effective partners in guarding the Union’s security and prosperity.

To sum up the foreign policy debates, we can see that, unlike the older foreign policy
interpretation of migration in terms of the state security (i.e., as the state’s survival),
contemporary relations among states on migration are seen to be characterized by states’
interests in co-operation in order to meet their domestic political and social goals (such as
addressing the issue of irregular migration or labour migration options of one’s nationals) and
control human movement. We observe an attempt to create a regime of immigration and human
mobility regulation, with the EU acting as a norm-setter and promoter of this regime. As
historically, migration between states affects inter-state relations and the foreign policies of
states; however, today, migration has been problematized differently by states, and different
solutions are proposed to this so-called “migration problem.” Besides directly engaging with
third countries to shape their migration regulation capacities and policies, the EU also acts
through international organizations to increase its chances of having its norms accepted.
Moreover, “expert communities” from EU MSs involve third countries’ officials (not without
their interest and support) into their activities and informally communicate and spread
information about their policies and activities to the countries they would like to incorporate into
the “successful European immigration management policy.” Migration has moved beyond the
realm of inter-state politics at the level of the countries’ foreign policies and it now includes
functional and operational co-operation between specialized security and internal policy

agencies. Moreover, the EU’s activities beyond its borders on internal security are viewed as
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legitimate; they are perceived as being integral to the EU’s own security. The EU’s “migration

diplomacy” is believed to be a legitimate route to secure the EU’s populations and societies.

1.2 Conceptual Framework

| draw on the works reviewed above and combine the Europeanization, securitization,
governmentality, and post-structural foreign policy analyses into a single framework in order to
account for the place of migration in the EU’s foreign policy towards its immediate European
neighbours and for the ways in which the EU conducts its migration diplomacy. Whereas the
Europeanization framework is strong in attending to the EU’s policy impact, the securitization
approach and post-structural foreign policy analysis comprehensively capture non-traditional and
discursive practices and techniques of governance, thereby exposing the underlying power
dynamic in the EU’s relations with its neighbouring countries.

The Europeanization approach allowed me to evaluate the EU’s policy impact on Ukraine
and Russia. The securitization and foreign policy analysis enabled me to reinterpret the EU’s
policy towards its neighbours. In addition, the securitization approach has proven useful in
identifying the ways in which particular issues come to be framed as security issues (Weaever et
al. 1993; Hansen 2006; Campbell 1998). | have used it to account for the ways in which the
migration and mobility of certain groups of foreigners are framed in the language of crime, fraud
and (in)security and are constructed as threats to political and cultural identity. Such framing has
been happening in Ukraine and in Russia, as well as in the EU. Finally, the securitization
approach illuminates the spaces and objects of governance that such discourses create. Bigo
(2001, 2005) emphasizes the policing logic and security knowledge utilized by government

officials in the name of more freedom and security for their citizens, viewing them as
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governmental techniques to administer and control populations. Huysmans (2006) treats
securitization as a phenomenon that links together discourses of insecurity and unease,
bureaucratic and technical practices, and competing interpretations of what constitutes security
knowledge and expertise. These theorizations guided my analysis of the immigration-security
discourses in the EU and in the Russian and Ukrainian cases.

Critical foreign policy offers tools to interrogate and understand the ED-JHA. As
Campbell (1998) convincingly argues, identity and foreign policy are closely interrelated and it
is through security discourse that foreign policy priorities are constructed, materialized into
actions, and acted upon in the world context. Foreign policy constitutes state identity through the
interpretation of danger posed by others. On the example of the US foreign policy, Campbell
shows how interpretations of danger have worked to establish the identity of the United States
and how various dangers have historically been activated in US foreign policy discourse at the
levels of the public and the government. While the EU is not a state per se, the common
discourse of dangers has been taking place, and has functioned to construct identities in ways
that resemble the construction of national identity in the US case. | analyzed the EU’s foreign
policy through the prism of the threat construction that has been presented to its populations and
through which institutional action has been legitimized.

In addition, my work has been influenced by the governmentality literature and the
Foucault-inspired analysis of power, knowledge and expertise. Michel Foucault introduced the
notion of “governmentality” in his lectures on the genealogy of the modern state. At least three
meanings of this term have been in use by researchers: 1) to study the exercise of power in terms
of “conduct of conducts,” with attention paid to rationalities and techniques that enable

governing; 2) to study the “governance of and by states” in order to explore “the conditions of
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possibility of the modern state;” and 3) to study liberal governmentality as a particular
expression of arts and techniques for governing states and their subjects (Walters 2012, 11-12).
Governmentality as “the conduct of conducts™ has been used to study the historical expression of
government and the processes of making something into a governable object. In its broad sense,
“governmentality” has been used to understand the relationship between power and knowledge
in the exercise of power (Dean 1999, 19), as well as to consider “how governing involves
particular representations, knowledges and often expertise regarding that which is to be
governed” (Larner and Walters 2004, 2).** Knowledge plays an important role in today’s
governing of liberal societies in which the power of expertise (i.e., “the social authority ascribed
to particular agents and forms of judgment on the basis of their claims to possess specialized
truths and rare powers”) plays an important role in developing the self-regulating capacities of
subjects (Miller and Rose 2008, 26). For that matter, governmentality is a form of political
analysis which goes beyond discourse analysis to analyze the history of governing and thus
enables us “to situate the study of European integration in relation to the much broader history of
rationalities, arts and techniques of government” (Walters and Haahr 2005, 5). Studies in
governmentality pay special attention to how political authorities conceptualize the governing.
The analytical tool box of governmentality is incorporated into my analysis in order to
interrogate the techniques and political rationalities that have been deployed: (1) to create and

govern spaces for political purposes (i.e., to govern “the neighbourhood”); (2) to maintain power

! Governmentality has also been understood as the “ensemble formed by the institutions, procedures, analyses, and
reflections, the calculations and tactics that allow the exercise of this very specific albeit complex form of power,
which has as its target population, as its principal form of knowledge political economy, and as its essential
technical means apparatuses of security” (Foucault 2003, 244). Foucault defines modern state as “the state of
government, which is no longer essentially defined by its territoriality, by the surface it occupies, but by a mass: the
mass of the population, with its volume, its density, with the territory that it covers” (2003, 245). This state of
government, defined by its population and with resort to the instrumentality of economic knowledge, corresponds to
a society controlled by apparatuses of security. For Foucault, governmentality equals the emergence of “societies of
security” when the security of the state becomes constructed in terms of wealth, prosperity and resources, rather than
military strength.
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relations in the network of subjects (i.e., states, EU institutions, IGOs and NGOs, experts, and
migrants) involved with international migration management, and; (3) to govern human mobility,
with the regulation of migration in Europe evolving as the project of governmental activity and
the EU’s “governing at a distance.” Two distinct aspects of governmentality have been
distinguished — “political rationalities” and “government technologies.” “Political rationalities,”
or “programmes” of government, denote a “wider discursive field in which conceptions of the
proper ends and means of government are articulated” (Miller and Rose 2008, 30). Not
necessarily homogenous, these discourses, or “styles of thinking, ways of rendering reality
thinkable in such a way that it was amenable to calculation and programming” (Miller and Rose
2008, 16), reflect the knowledge of how to govern a particular field and what authorities to use in
order to reach specific governmental goals. In turn, “technologies” of governing are
“assemblages of persons, techniques, institutions, instruments for the conducting of conduct”
(Miller and Rose 2008, 16). Technologies are used to intervene into a particular field and refer to
“all those devices, tools, techniques, personnel, materials and apparatuses that enabled
authorities to imagine and act upon the conduct of persons individually and collectively” (2008,
16). Governmentalities are thus “both mentalities and technologies, both ways of thinking and
tools for intervening” (Miller and Rose 2008, 20).

Interrogation of the construction of the “neighbourhood” and implementation of the
European Neighbourhood Policy through the prism of governmentality reveals the political
authority that has been extrapolated to the neighbourhood. The technical representation of the
neighbourhood through charts, tables, action plans, scoreboards and reports are the technologies

through which something is made visible and governable, or requiring governmental regulation. |
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pay close attention to the language of the official documents, public statements and speeches by
EU institutions and EU officials.

As Miller and Rose (2008, 32) mention, “government” is “not only a matter of
representation” but also “a matter of intervention.” In order to comprehend the EU’s
“intervention” into non-EU neighbouring states’ governance of migration, it is important to
analyze the “indirect” mechanisms of rule that enable government “at the distance.” Such rule is
brought about through “the exercise of a form of intellectual mastery made possible by those at a
centre having information about persons and events distant from them” (Ibid., 34). Linking of
calculations at one place with action at another happens

not through the direct imposition of a form of conduct by force, but through a delicate

affiliation of a loose assemblage of agents and agencies into a functioning network. This

involves alliances formed not only because one agent is dependent upon another for
funds, legitimacy or some other resource which can be used for persuasion or compulsion.

It is also because one actor comes to convince another that their problems or goals are

intrinsically linked, that their interests are consonant, that each can solve their difficulties

or achieve their ends by joining forces or working along the same lines (Miller and Rose

2008, 34, emphasis added).

Such linking happens not necessarily through “persuasion, intrigue, calculation or rhetoric” but
through what has been dubbed “translation” — a process in which “one actor or force is able to
require or count upon a particular way of thinking and acting from another” (Ibid., 34). The
creation of knowledges and the usage of expertise are important in this process as they enable
governing by claiming a disinterested truth. Accordingly, the technologies of government, or the
tools for intervention, link the representation in thought to action in practice through such
mundane practices as techniques of calculation, procedures of assessment, the standardization of
systems for training, and the inculcation of habits. What is important is that the rule takes place

“without shattering their [diverse actors’] formally autonomous character,” and relies “upon the

powers and the ways of thinking and acting of expertise” (Ibid., 39).
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Miller and Rose (2008) developed the notion “at a distance” to show the high importance
of the indirect mechanisms of rule to liberal democratic societies — specifically, to a particular,
liberal style of governmentality. Also, they applied this concept to the confines of the national
government. I, however, adopt their notion to focus on the indirect mechanisms of rule at the
international level without specifically linking these mechanisms to the (neo)liberal governing.*?
As Walters (2012, 24) critically pronounced, “[T]here is much more to the world than
neoliberalism.” Although these mechanisms (as applied to the management of migration and
populations at large) can arguably be traced to the current international dominance of neoliberal
capitalism, I left proving these links for some future research projects of mine.

That being said, this is not a “governmentality study” in the strict understanding of this
political analysis. Such scholars as William Walters, Didier Bigo, Anna Pratt, Michell Dean,
Peter Miller and Nicholas Rose have influenced my intellectual leaning towards interpreting the
current European integration project as a case of governmentalization of Europe. However, 1 also
employ other tools and concepts (such as securitization, Europeanization, and discourse analysis)
in an effort to present a comprehensive analysis of the EU’s migration relations with its
neighbouring countries, Ukraine and Russia, and their consequences for the migration politics

and policies in these countries, as well as for the governance of migration in Europe.

1.3 Research Methodology
My study has two main components designed to answer the key question asked in the

dissertation: how does the EU conduct its migration diplomacy and what are its consequences for

12 In Walters’ interpretation, Foucault’s understanding of liberal governmentality is characterized by the following
salient features: 1) the focus on “economic” or “frugal” governance in comparison to the police state; 2) a special
regime of truth with a special role given to “political economy and its expert knowledge of the market,” and 3) a
particular set of relationships to freedom, with the latter constantly managed and reproduced (Walters 2012, 30-31).
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the EU’s eastern European neighbouring countries? (See Figure 1.1). One component is an
analysis of what has been driving the external dimension of EU policy on immigration and what
this may tell us about the extension of sovereignty or changes in the techniques of governance of
migration that are being deployed by the EU. | am interested in the ways the neighbouring
countries’ role and place in the management of international migration to Europe is being
constructed, and how certain policy options become justified as acceptable and even necessary.
The second component has to do with the consequences of the EU migration regime for non-EU
European countries. | have used a comparative case-study research design and have drawn on the
methods of process-tracing and discourse analysis. The case studies have been used “as a
medium for continued theoretical and methodological discussions” (Hansen 2006, 11). The two
cases selected — Ukraine and Russia — were studied along the same lines to identify the factors
that explain any significant differences in these countries’ responses to EU external pressures, as
well as in the EU’s approaches used in relation to these two neighbouring countries.

For my case study analysis, | used the process tracing method in a combination with various
methods and techniques of data collection (including elite interviewing, documentary research,
and media analysis) in order to reconstruct migration relations between the EU and Russia, and
the EU and Ukraine respectively. The aim of the process tracing method is to “obtain
information about well-defined and specific events and processes” (Tansey 2007, 765). It allows
a researcher to stitch together various accounts and information received through data collection
and weave “a story” about processes and events studied. Since process tracing requires collecting
large amounts of data, it allows the researcher to identify critical junctures when policies or ideas
were altered. As one of the methods for determining causal relationships (George and Bennett

2004; Radaelli 2003; Checkel 2005), process tracing was specifically useful in the study of the

[53]



Figure 1.1. The Research Components
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Europeanization of migration policies in the cases studied. The main emphasis, however, was on
the reconstruction of the processes and events studied.

When doing Europeanization research, one should be careful to establish a causal effect
between the domestic change and European integration processes (Radaelli 2003). Clearly,
changes in discourses, policies, and politics can be due to a complex combination of the effects
of global, domestic and regional forces. To avoid the trap of attributing all of the changes close
to or resembling what the EU wants to the processes of Europeanization, rival hypotheses about
the impact of domestic actors and other international organizations on the policies and politics in
the case studies were also investigated.

Finally, discourse analysis presented both a theoretical and analytical path for the study
of written and spoken texts. According to poststructural analysis, foreign policy is a discursive
practice; “foreign policies rely upon representations of identity, but it is also through the
formulation of foreign policy that identities are produced and reproduced” (Hansen 2006, 1).
Analyzing foreign policy discourses allows us to understand what role migration discourses play
in structuring inter-state relations in Europe and what implications they have — what challenges
and opportunities they create — for the sovereignties of third states/non-EU states that co-operate
with the European Union on migration. In addition, the analysis of discourses allows us to
identify the strategies used by the European Union to externalize migration controls to its
neighbourhood. Discourse analysis further illuminates the techniques and practices employed by
various actors to manage migration, both in the EU and in the two case studies. Finally,
identifying how the EU constructs itself as a “normative” power on internal security policies

calls for a discourse analysis as well.

[55]



The EU’s migration diplomacy was studied as an example of discursive encounters, that
is, through a contrast of the discourse of the “Self” with the “Other’s” counter-construction of
Self and Other (Hansen 2006, 76). | show how Ukraine and Russia respectively encounter the
European discourses on the emigration potential of their citizens and on perceived or real

insecurities perceived to come from their territories and citizens.

Research design
In designing this study, I drew on Hansen’s (2006) models of research design for discourse
analysis. In particular, two intertextual models — the official discourses and the wider public
debates — were used in studying the impact of the EU’s “migration diplomacy” on inter-state
relations in Europe and the EU’s domestic impact in non-EU countries. While the first model
focuses on official discourse and the intertextual links made within it, the second model, in order
to broaden the scope of analysis, includes the wider media debate, oppositional political parties
or any other competing or supportive discourses to the official ones. These two intertextual
models allowed me to analyze official foreign policy discourses and to identify both the
traditional and the non-traditional actors participating in them. When it was possible, | sought to
determine the links between official and oppositional discourses.

Figure 1.2 schematically represents the research design used in this study. By placing the
EU’s “migration diplomacy” (which includes a series of events and a combination of formal and
informal rules and practices directed at third countries) at the centre of my study, | seek to
analyze these practices through time (since the end of the Cold War and the break-up of the

Soviet Union) and space (Ukraine and Russia that currently share borders with the EU). Since
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this study focuses on the intersection between migration and foreign policy, the EU, Ukraine and

Number of Selves

3 Selves: EU, Ukraine,
Russian Federation

Intertextual models

Model 1: Official Discourse
Model 2: Wider Public
Debate

EU’s ‘migration diplomacy’

Temporal perspective

Historical development:
from the break-up of the
Soviet Union in 1991

Number of events

Multiple: related by issue
(immigration and security)
and related by time

Figure 1.2. The Research Design
Russia are treated as the three Selves. The aim was to compare the responses of different Selves
(Ukraine and Russia) to the same set of practices and discourses (i.e., the EU’s migration
diplomacy).®

With regard to temporal perspective, the case studies were studied from the end of the

Cold War and the break-up of the Soviet Union until 2011. For the EU case, the analysis covers
the 1980s; the mid-1980s were decisive with regard to shaping the logic and prospects for
consequent policy-making on immigration and asylum and external border management in the

EU (Guiraudon 2006; Walters and Haahr 2005; Monar 2005).

3 Alternatively, it is possible to lump these two countries under a single Self — Eastern Europe, and analyze the
EU’s identity from the perspective of the West/East interactions between the EU and Eastern Europe (on the western
construction of Eastern Europe, see Wolff 1994; Neumann 1996). However, this approach is not taken in this study.
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| used a wide range of primary sources to answer the questions of this study. In the EU
case, the list includes various relevant official texts produced by EU institutions, such as
communications and country reports by the European Commission, opinions and decisions of the
European Parliament, conclusions of the European Council and of the Council of Ministers. |
also analyzed press releases by EU institutions and speeches by EU politicians and high-ranking
bureaucrats, including those who were interviewed for this study. My analysis was also informed
by publications of some European think-tanks (e.g., Centre for European Policy Studies) and
public platforms (like Statewatch).

Similarly, for the case studies | analyzed the official discourses as expressed in texts
produced by their governments and the speeches of government officials made in the media or
during the interviews conducted in these countries. In order to capture the wider foreign policy
debates, I also used relevant verbatims of discussions in the parliaments, speeches and positions
of political parties, and press releases of governmental institutions. In addition, I conducted
media analysis using a Ukrainian weekly newspaper, “Dzerkalo Tyzhnya,” a daily newspaper,
“Den’,” and press releases and articles published by the news agency UNIAN. In Russia’s case,
my analysis was based on the thematic compilation of the publications on migration from various
Russian newspapers that are contained in the database of “Demoscope Weekly,” a Russian
weekly demographic newspaper of the Insitute of Demography (available at

http://demoscope.ru). My analysis was also informed by the studies on migration policy and visa

relations with the EU conducted by Ukrainian and Russian NGOs. | also included the positions
of Russian and Ukrainian scholars who were interviewed in these countries. Interviews and

information sources in Ukraine and Russia were accessed in Ukrainian and Russian respectively.
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My field research took place in May-August of 2008 in Kyiv, Moscow and Brussels. In
total, 37 interviews were conducted in these three cities with relevant officials and researchers,
and they were designed to provide a better understanding of the contexts and the topic. In
Brussels, I interviewed officials from the Freedom, Security and Justice Directorate General and
from the Council Secretariat. (Regretably, | was unable to secure any interviews from the DG
RELEX). I also interviewed representatives of the Commission’s Delegations to Russia and
Ukraine respectively. Interviews in Ukraine and Russia were designed to capture the public
officials’ subjective understandings of their country’s relations with the EU in the realm of
migration and border management and to understand their responses to the EU’s evolving
immigration and border regime. Whereas in Ukraine | conducted 13 interviews with government
officials and academics, in Russia | was only able to organize 6 interviews, with only one
interview being with an official from the Ministry of Foreign Affairs. Regretably, Russian
authorities were not open to being interviewed. To compensate for this, | used interviews with
officials from the Federal Migration Service and border guards that were published in popular
newspapers and/or in the official departmental newspapers and press releases. The institutional

affiliations of interviewees are listed in Appendix 1.
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CHAPTER 2. THE EU AS AN AREA OF FREEDOM, SECURITY AND JUSTICE: THE
CONSTRUCTION OF THE EU’S INTERNAL SECURITY MODEL, 1985 - 2010

Introduction
The projection of the values underpinning the area of freedom, security and
justice is essential in order to safeguard the internal security of the EU.
Menaces such as terrorism, organised crime and drug trafficking also
originate outside the EU. It is thus crucial that the EU develop a strategy to
engage with third countries worldwide (Commission 2005b, 3).
Most threats to the internal security of the EU either originate outside
Europe or have a clear nexus to other parts of the world (Council 2010a, 3,
bolded in original).
JHA policies rank high on the EU’s internal agenda, as well as in its external relations with other
states. The policy areas include issues such as EU citizenship, immigrant integration and social
cohesion, irregular immigration, measures against human trafficking, terrorism, and drugs,
judicial co-operation in civil and criminal matters, and police co-operation. Designed to tackle
perceived and real threats to EU governments and citizens, these security-oriented policies have
become one of the most dynamic policy areas, both internally in the EU and in its external
relations.
This chapter engages with the following question: How do the discourses about the EU as
a special internal security model and as an area of freedom, security and justice (AFSJ) shape the
EU’s foreign policy towards non-EU countries — particularly, toward its non-EU European
neighbours? | examine the rationale for the rise of the ED-JHA policies and assess the role that
the “neighbourhood” plays in this emerging EU’s foreign policy and in the construction of the
EU as the AFSJ. The larger goal is to account for the ways in which the EU expands its space of
governance beyond its borders to neighbouring countries. Building on the governmentality

studies and critical foreign policy literatures, | argue that the ED-JHA has evolved into a

coherent and ambitious foreign policy of the European Union through the construction of
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common threats to the identity of EU MSs, as well as to the security and welfare of EU citizens.
In addition, the ED-JHA has served as a platform for the EU to flex its power muscles in the
international arena as an active international player in the internal security field.

In the context of the EU’s enlargement to the east, a new European Neighbourhood
Policy (ENP) was introduced in 2004 as a platform to engage the EU’s newly acquired
neighbours. There is general agreement in the political science literature that the ENP was the
EU’s response to the threats and challenges perceived by the MSs’ governments due to the
eastern enlargement, and that the security component has been dominant in ENP formulation and
implementation. According to the external governance literature, the ENP has allowed the EU
institutions and MSs to inject the conditionality principle into its relations with non-EU states
without membership perspective thereby increasing its chances of policy transfer by “soft”
means (Lavenex 2005a). Following the analyses of the Eastern enlargement, some scholars
highlighted similar patterns of unilateral policy transfer and the importance of conditionality in
the EU’s policy toward its new neighbours (Kelley 2006; Maier and Schimmelfennig 2007).

By looking at the external dimension of the EU’s internal security policies, I explore how
the EU is being constructed as the area of freedom, security and justice through partnership with
its neighbours. Identity and foreign policy are closely interrelated and it is through security
discourse that foreign policy priorities get constructed, materialized into actions, and acted upon
in the world context (Campbell 1998). The external dimension of the EU’s internal policies is
analyzed through the prism of threat construction that is being presented to its populations and

that serves to legitimize the external policies for its public.

2.1. Theorizing the External Dimension of the EU’s JHA Policies
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In recent years, scholars have demonstrated research interest in the external dimension of the
EU’s JHA policies.* Nevertheless, despite their examination of policies, actors, activities, and
processes with a proclaimed “external dimension” or producing “externalities”, there is no
agreement on what the ED-JHA actually is. The ED-JHA has been categorized as: one of the
dimensions of the EU’s foreign policies (Keukeleire and MacNaughtan 2008); as an instrument
of the EU’s external policy (Lavenex 2007; Rees 2008); as a unique “policy universe” (Smith
2009); and as a distinctive policy with its own raison d étre and mechanisms (Balzacq 2008).
Some concepts are used interchangeably, such as “extra-territorialization” (Wichmann 2007),
“externalization” (Lavenex and Ugarer 2004), “internationalization,” or “external governance”
(Lavenex and Wichmann 2009), or simply “external dimension.” Such variation in concepts may
stem from the fact that JHA policies are diverse and numerous, have enjoyed different levels of
communitarization and EU competence (see Peers (2006) for more details), and have been
differently pursued in external relations due to being national security- and sovereignty-sensitive.
Questions about the political, legal and institutional dynamics of policy-making dominate
studies on the ED-JHA. From the public policy perspective, Wolff et al. (2009, 10) define the
ED-JHA as “an attempt to provide an overall strategic orientation to punctual measures adopted
in the policy area of JHA, such as border management, the fight against terrorism and the fight
against organized crime.” Substantively, the ED-JHA covers the external dimensions of various
policies in the areas of terrorism, migration and organized crime. Institutionally, the policy
includes “the actors, rules and practices that relate to the EU’s efforts to protect its citizens from

a wide range of internal and external threats” (Wolff et al. 2009, 10-11).

4 Some of the most active contributors to studies of the external dimension of the EU’s JHA policies are Thierry
Balzacq, Sarah Wolff, Nicole Wichmann, Gregory Mounier, Sergio Carrera, Elspeth Guild, Valsamis Mitsilegas,
and Sandra Lavenex. The list can definitely be expanded.
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As the quote at the beginning of this chapter states, the Commission’s major motivation
for advancing the external dimension is the transnational nature of the named threats. Co-
operation among the internal security agencies hence is viewed as a legitimate exchange of
expertise, information, and experience. Yet, what the ED-JHA actually does for the Union has
not been sufficiently debated (Balzacq 2008, 2009a, is an important exception). Policy-makers
and scholars predominantly legitimate the EU’s externalization of its internal security on the
grounds that it is necessary for the European Union to protect its citizens. Consequently, from
the governance perspective, there has been an interest to understand under what conditions the
EU can be more efficient in transferring its norms, rules and values to non-members of the Union
in order to meet its own security goals. The “external dimension”, however, should not be taken
for granted as a mere necessity of security concerns, with the latter considered unproblematic.
Why?

The ED-JHA has evolved from a loosely defined initiative of inter-governmental co-
operation, into a dynamic and ambitious policy of engagement on internal security matters with
non-EU countries. It stretches across a rather broad scope of policy issues such as (1)
immigration and asylum, (2) organized crime and terrorism, (3) judicial co-operation, and (4)
police co-operation. We can think about the ED-JHA as “a policy universe” that comprises
“issues that are dealt with at the EU level under a variety of different institutional set-ups ... and
across all of them” (Smith 2009, 3), with both communitarized and intergovernmental modes of
governance present. The ways in which security threats are construed, as well as the EU’s role in
mitigating or eliminating them, have implications for the EU’s foreign policy toward other
countries and regions in the world, including towards the European neighbours of the Union,

deemed to be the countries from which these threats originate or transit to the EU.
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By examining the internal security discourses that seek to rationalize and legitimate the
ED-JHA strategy and its activities as part and parcel of the EU’s AFSJ, we will be able to
account for the significance of the ED-JHA in the construction of the EU’s collective identity
and its policies towards “outsiders.” Therefore, I suggest we understand the ED-JHA as one of
the foreign policy discourses that constructs and reproduces differences.

Foreign policy relies on discursive representations of identity (Hansen 2006). It is “a
specific sort of boundary-producing political performance” (Ashley 1987, 51) and “one of the
boundary-producing practices central to the production and reproduction of the identity in whose
name it operates” (Campbell 1998, 68).> The ED-JHA discourse is replete with representations
of confrontations between a Self (in this instance, the EU as a political project) and an Other
(non-EU countries). The ED-JHA is part of the wider practices of differentiation and modes of
exclusion that “constitute their objects as ‘foreign’ in the process of dealing with them”
(Campbell 1998, 68-69). What goes into the external dimension of any EU policy (be it energy,
immigration, asylum, terrorism, organized crime, etc.) reflects a conventional matrix of
interpretations and definitions of differences that the logic of identity requires. The external
dimension therefore presents risks and dangers that the EU, its MSs, and citizens should be
aware of and should be ready to address. These interpretations create the basis for formal foreign
policy, with the ENP being one instance of it. The “neighbourhood” policy reproduces the
identities of the self (the EU) and the other (non-EU). It exists to mitigate the differences
between the EU and its neighbours but it does not resolve them, because the outsider status of the

ENP countries is preserved.

1> While some might protest the usage of concepts applied to analyze states’ foreign policy to studying the EU, I
concur with those who emphasize the state-like features of the European integration project (Buckel and Wissel
2010).
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Secondly, the ED-JHA serves the geopolitical ambitions of the European Union through
“the control and management of people, objects and movement” (Balzacq 2008, 1). While the
co-operation of EU MSs on matters of internal security is a significant development from the
perspective of supranationalization, their co-operation with non-members is even more
significant in terms of the modes of international co-operation on security matters. Arrivals of
undocumented people on boats to the European shores are frequently followed by calls from
European politicians and security personnel for the greater protection of external borders and the
deployment of personnel to foreign or international waters (for example, by deploying the
FRONTEX missions). Calls are also made for a need to increase expertise exchange, operational
co-operation, personnel training, or financial and technical assistance to the countries of origin or
transit of migrants. Through such means, the EU exercises subtle influence over third countries,
raising questions about the effects of these influences on the sovereign rule of these countries
over their territories and populations.

Finally, the development of the external dimension has influenced the EU’s internal
policy and the construction of the EU’s internal security identity. Emphasizing the cross-border
nature of security challenges has enabled further integration within the European Union. “More
Europe” on such matters as irregular migration, asylum, protection of external borders, and
criminal justice, becomes a collective salvation to individual MSs. Therefore, the necessary
acceptance of the transnational nature of modern threats to European societies calls for more
coherent and efficient collective response, and this leads to further internal integration. To pursue
credible “security partnerships” with third countries, the EU must be united internally.

The ED-JHA is one of many strategies for the construction of an EU-wide identity. The

signifier "AFSJ” is used to denote, maintain, and regulate the EU as a special “home affairs”

[65]



model, as well as to simultaneously distinguish the “inside” from the unstable and
anarchic/insecure “outside.” Security is a relational and historically-specific concept; both “risk”
and “security” have temporally specific interpretations and meanings which are deployed as
political technologies of governance (Walters 2008, 161-2). The EU is intrinsically implicated in
the construction of the security threats it seeks to tackle and of a security order it tries to
maintain. In the European Union, internal security discourses represent ““a particular regime of
in/security and power relations” (Walters and Haahr 2005, 93) that is invented and put to use at a
particular time, under specific circumstances, and for a particular reason. Walters and Haahr
(2005, 94) argue that the “JHA powerfully constructs the EU as an endangered community, the
site of a safe(r) domestic inside that is juxtaposed with a dangerous and sometimes chaotic
outside, with EU frontiers as the dividing line between them.” Similar to other foreign policy
discourses, JHA discourses represent dangers as being “located in an external and anarchic
environment, which threatens the security of an internal and domestic society” (Campbell 1998,
8). In particular, they identify non-military security challenges to EU governments and provide a
policy space wherein security actors from MSs and EU institutions both formulate these

challenges and negotiate possible solutions to them.

2.2 The Formation of the ED-JHA Policy Domain: From Tampere to Stockholm

Two processes have engendered the formation of the external dimension of the EU justice and
home affairs: European integration, on the one hand, and the geopolitical reality of a post-Cold
War Europe, on the other. The break-up of the Soviet Union and the end of the Cold War had
caused a new geopolitical reality to emerge. The eastward enlargement created a dilemma for the

EU of balancing the needs of internal security and forming cooperative relationships with non-
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EU countries. In Foucaultian terms, the EU’s vulnerability to its newly acquired neighbours in
eastern and southern Europe became problematized, turning the neighbourhood into an object of
governance. The question of how to live next door to the neighbouring countries that are said to
make the EU vulnerable to threats such as terrorism, illegal immigration and organized crime,
has arguably become a central one in the EU’s search for the best ways of engaging with its
neighbours. With the process of globalization since the 1990s, the ED-JHA has evolved from a
loosely defined initiative of inter-governmental co-operation in the EU into a dynamic and
ambitious policy of engagement on internal security matters with third countries in all parts of
the world. It is gradually being shaped as the policy that “informs the EU’s geopolitical

ambitions” (Balzacq 2008, 1) and that shapes the Union’s common — State-like — identity.

2.2.1 The Significance of Intra-EU Internal Security Co-operation

In the course of the European integration since the 1970s, inter-governmental and inter-
institutional processes and activities in the justice and home affairs field have significantly
increased within the European Union, with sovereignties pooled especially on unauthorized
immigration and border management. As has been shown in greater detail by some scholars (see
Peers 2006; Boswell 2003a; Monar, Mitsilegas and Rees 2003), informal inter-governmental
co-operation on security-related issues can be traced back to the 1970s when — within the Trevi
group — interior officials exchanged information and experience in addressing terrorism, crime,
and unwanted immigration. The launch of the Single Market by the Single European Act (1986)
activated more formal intergovernmental co-operation within the EU when five out of ten MSs

agreed to step up their internal security co-operation and establish a border-free market area in
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accordance with the Schengen Treaty (1985).'° The Schengen framework was a “laboratory” for
JHA officials whose experience was used to set the agenda on inter-governmental co-operation
on internal security (Guiraudon 2006). In addition, national ministries of justice and interior used
EU-level politics to increase their executive control over the policy area, conducting negotiations
behind closed doors and with no or little scrutiny and oversight from national and European
parliaments (Guiraudon 2006).

The incorporation of the Schengen rules into the EU Treaty framework in 1997 created a
new space for internal security co-operation and led to “a single internal security zone
encompassing all Schengen members” (Monar 2005, 146).*” With their emphasis on stricter
control over external borders as a compensating measure for border-free internal space,™® the
rules became EU acquis and were now applicable to all MSs with the exception of the UK,
Ireland, and Denmark. Significantly, this “internal security zone” represents a particular style of
reconnecting security to a sense of place when questions of internal security also become
questions of “political and even territorial identity” (Walters and Haahr 2005, 94). EU ministers
of interior now talk about efficiency and cost-saving measures in pooling resources to safeguard
the security and welfare of EU citizens.

In addition to turning the EU into the “Schengenland” (a concept that is associated with

the exclusionary nature of European integration), the Treaty of Amsterdam (1997) reaffirmed

18 For the five countries that initially signed the Schengen Agreement (France, West Germany, Belgium,
Luxembourg, and the Netherlands), co-operation on immigration and asylum issues were considered measures
compensating for the abolition of the internal border controls in a Single European Market initiated by the Single
European Act (1986). These countries agreed to strengthen their common external borders through the sharing of
best practices of border checks and surveillance, the provision of common training and education for border
personnel, as well as the introduction of measures necessary to combat terrorism and organized crime, illegal
migration, and trafficking in goods and human beings.

17 According to Peers (2006, 45), the Schengen provisions were included into the Treaty framework because of a
significant overlap between the expanding Schengen rules and EU JHA policies.

'8 The ambiguity of this border-free space is fully acknowledged, especially in light of the recent discussions about
the possibility to re-introduce border controls within the EU in cases of emergencies and threats to public order.
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MSs’ intention to make the EU into the AFSJ. In the three AFSJ Programmes and their Action
Plans (i.e., the Tampere, the Hague, and the Stockholm programmes) created thus far, EU
governments have set out the direction through which this goal should be realized. The most
pivotal component of these Action Plans is the reconfiguration of internal and external border
controls and the management of populations through immigration controls. As Carrera (2007, 5)
mentions, one of the objectives has been “to send a clear message to ‘the outside’ about a
common European security identity substantiated in an Area of Freedom, Security and Justice.”
Through the development and implementation of the AFSJ policies, the EU has been
constructing itself as the “home affairs” model, and it is in the ED-JHA where the Union’s
political, economic and social differences from the “outside” countries are being formulated and
emphasized. The ED-JHA discourse — that represents the threats to internal security as coming
from the “outside” — plays an important part in legitimizing the EU’s efforts to become an
influential international player in dealing with non-traditional security threats.

Notably, as is shown in the next section, migration was the first JHA issue that received a
formal, political approval for an external engagement. Immigration control as a key concern and
a goal for EU MSs, and consensus among interior ministers on the importance of getting third
countries on board to reach their internal policy goals, played key roles in engendering an
external dimension for the EU JHA policies. While EU MSs were reluctant to step up the level of
communitarisation and harmonisation of the JHA field internally (especially on labour migration,
police and criminal matters), it was the anticipated “added value” of the Union that they pursued
when agreeing to allow EU institutions to legislate internally and engage externally in co-
operation on migration management. Immigration and border control-oriented measures were

first to be placed into the Community competence and become communitarized by MSs.
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The internal construction of the EU as the AFSJ has taken place in the context of a binary
opposition between the inside and the outside when the threats (such as terrorism, organized
crime, drugs, corruption, and illegal immigration) are represented as mainly of “foreign” or
“transnational” origins. Such representation motivates a need to co-operate with non-EU
countries “in an increasingly interconnected world” (Council 2005b, 2). The discourse around
these security threats, I claim, is one of the many discourses that enable the construction of a
common identity for the EU. In this particular case, the identity construction based on the
representation of the common security threats to all EU MSs, is reinforced through the gradual
institutionalization of the EU’s external border. The latter process takes place, among other
things, through the common visa policy and the Schengen Borders Code, integrated border
management (IBM) policies, the activities and operations of FRONTEX, Rapid Border
Intervention Teams (RABIT), and the European Border Fund. Thus, the ideational, technical,
material, and human resources committed to external border management by MSs and EU
institutions make the common external border “real.”

Within internal EU co-operation on justice and home affairs, in addition to measures that
need be pursued internally, two dimensions have been presented and pursued as solutions to the
internal security challenges of EU MSs:

1) engagement with third countries to address threats and risks that have a transnational

character, with the goal of increasing the capacities of these countries to deal with home-

grown crime that potentially travels to the EU, or transnational crime that uses their
territories as staging grounds for their activities;

2) rationalization of a need to increase the EU’s international role in shaping the agenda

of world co-operation on internal security matters.
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These two objectives permeate the EU’s great power ambitions. The processes of
governance that constitute these two dimensions reveal how the EU, by seeking to become an
influential player and norm-setter in the justice and home affairs field, pursues policies to
increase its power in Europe and the world. The two recent initiatives — the idea of introducing a
unique “European model” in internal security (suggested by “Future Group” in 2008) and the
launch of the Internal Security Strategy (I1SS) (by the JHA Council in February 2010) — add
further layers to the constitution of the EU’s territory and identity. The construction of a common
threat serves the role of creating the EU as a distinct territory/space in contrast to its neighbours.
What is actually occurring, especially with ENP countries, points to hierarchically imposed
governance modes on non-EU countries, rather than equal partnerships (Lavenex and Wichmann
2009). Similarly, the more recent talk of “global area of freedom, security and justice” (Council
2005b) or an “enhanced area of freedom, security and justice” (Council 2006a) remains an

empty rhetorical device, with its effects unclear for non-EU countries.

2.2.2 The ED-JHA and the Construction of a “Home” Security Model in the EU

Official EU discourse regarding the ED-JHA reveals two interrelated tendencies that constitute
the EU as a “special internal security” model. First, the insecurities coming from the outside
oblige the EU to increase its activities beyond its borders and assist non-EU countries (that are
unable to meet their security challenges). This, secondly, requires increased internal coherence
so that the EU can more effectively tackle cross-border or transnational challenges. According to
the Directorate-General for Home Affairs, the external dimension of justice and home affairs
“contributes to the establishment of the internal area of freedom, security and justice” and

“supports the political objectives of the EU’s external relations, notably by fostering the rule of
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law, democracy, respect for human rights and good governance in other countries” (Commission
2010). The one is seen to be dependent upon the other. The underlying theme is the EU’s
international influence in “internal” security, and the governance of the external becomes an
additional motivator for a better — or more efficient — internal governance. The EU institutions
(the Commission in particular) advocate going “global” in order to increase the EU’s
attractiveness and make it relevant in “the changing security environment” (Council 2008a, 9).
Therefore, the ED serves to enhance EU security while also extending its international influence.

My analysis below highlights the key moments that signify how the external agenda of
building the EU as “the area of freedom, security and justice” takes the shape of a policy that
displays the geopolitical ambitions of the Union.'® As Chapter 3 is dedicated to the external
dimension of EU immigration policies, here | only briefly touch upon the saliency of the
immigration agenda to the formation of the ED-JHA and discuss in greater detail the key ideas in
the development of the ED-JHA as the EU’s foreign policy.

Although it was the Treaty of Maastricht (1992) that conceptualized the EU as the AFSJ,
the area’s principles and details, as well as concrete actions to implement them, were fleshed out
in the conclusions of the Vienna Council (1998) and of the Tampere Council (1999), with the
implementation actions laid out in the Commission’s Scoreboard (2000). EU governments
expressed their commitment to using “all competences and instruments at the disposal of the
Union, and in particular, in external relations” in “an integrated and consistent way to build the

area of freedom, security and justice” (Council 1999b, point 59). They also agreed to collectively

19 The analysis is based on following documents: 1) the AFSJ programmes (i.e. the Tampere, the Hague and the
Stockholm Programmes), their action plans and implementation reports; 2) available Multi-Presidency work
programmes on the ED-JHA, 2000-2010; 3) A Strategy for the External Dimension of JHA: Global Freedom,
Security and Justice and its implementation reports by the European Commission and the General Secretariat of the
Council produced in 2006-2010; 4) European Security Strategy (2003) and its implementation report approved in
2008; 5) Future Group Report (2008), and; 6) European Internal Security Strategy (2010).
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increase the EU’s influence and positioning in international co-operation efforts on internal
security matters. At the 1999 Special European Council on Justice and Home Affairs in
Tampere, MSs re-emphasized the importance of the Union’s “capacity to act and be regarded as
a significant partner on the international scene” (Council 1999b, para. 8) and linked this capacity
to its ability to deliver the AFSJ for EU citizens. Although the Tampere Programme formally
introduced the external dimension of the EU’s internal security, intentions to establish an
external dimension in the immigration and asylum field by linking MSs’ and Union’s actions in
foreign policy, economic policy, immigration, and asylum policy were first expressed a decade
earlier.” Unsurprisingly, as the EU can act internationally only on matters where internal
agreement exists, the Council was able to endorse only the external dimension of the EU’s
asylum and immigration policy (in the Community competence since 1997) and mentioned
organized crime as an issue of concern to be raised with non-EU countries.

Since the Tampere, the external dimension of European asylum and immigration policies
has developed into a key focus of co-operation among MSs and third countries, with “illegal
immigration” and measures at the external borders of the Union receiving the most attention both
internally in the Union and in its relations with third states. MSs incorporated immigration
matters into their foreign policies, and called for a “targeted approach” to the problem of
migration management, with explicit reference to Common Foreign and Security Policy (CFSP)
and other European Union Policies as possible frameworks to penalize third countries that did

not fulfill their obligations in border management and migration management (Council 2002b).

20 The first calls for political and economic co-operation on migration management with third countries were
publicly made by the European Parliament in 1987 and by the European Commission in 1991 (European Parliament
1987; Commission 1991). Also, in 1992 at the Edinburgh European Council, member states adopted “Declaration on
the Principles of Governing External Aspects of Migration Policy” (Council 1992). This policy area is discussed in
Chapter 3.
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As an incentive, the Union introduced a financial instrument to assist third countries to improve
their capacity to manage migration and borders.

Another important moment in the Tampere Council conclusions was the MSs’
affirmation that readmission and immigration clauses should be incorporated into the EU’s co-
operation agreements with third countries and conferred the authority to negotiate readmission
clauses on behalf of the Community on the European Commission. Facing third countries’
unwillingness to conclude readmission agreements, EU MSs agreed to use the Union’s
bargaining power and influence in getting non-EU countries on board with migration. Such
transfer of competence was important in spreading the principle of readmission to third
countries.

The details of the external dimension of the EU’s AFSJ were further elaborated through
intergovernmental negotiations in the Committee of Permanent Representatives (COREPER).
MSs’ representatives agreed at that time that “Developing the JHA external dimension is not an
objective of itself” (Council 2000a); rather, its primary purpose was to contribute to the
establishment of the AFSJ. Rather than developing a “foreign policy” specific to JHA, it was
recommended that JHA issues be incorporated into all aspects of the EU’s external policy,
making the ED-JHA a cross-pillar approach with cross-pillar measures. COREPER
recommended raising awareness of JHA issues and of the significance of co-operation with third
states among the personnel of the Union’s foreign delegations and of MSs’ diplomatic corps
(Council 2000a).

In line with the COREPER recommendations, at the 2000 Feira Council national
governments agreed that the purpose of the external dimension of the JHA was “to contribute to

the establishment of an area of freedom, security and justice” and that this external dimension
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needed to be incorporated “into the Union’s external policy” (Council 2000b, 5). EU member
states agreed to structure the priorities of the ED-JHA in accordance with the broader
geographically-based aims of the EU’s external policies (that is, enlargement, the Stability Pact
in the Balkans, and Common Strategies towards the post-Soviet and Mediterranean countries).
Non-military aspects of crisis management were also included among the EU’s priorities in the
ED-JHA. Member states agreed that they should co-operate with non-EU countries on issues
such as: migration policy, organized crime, terrorism, drug trafficking, and financial crimes
(including money laundering and corruption), as well as assist with the development and
consolidation of the rule of law in countries on the path to democracy (Council 2000Db).

Since then, the EU has been vocal about the importance of the JHA dimension in its
external relations with non-EU countries, as well as in its activities within international
organizations (see also Rees 2008). Notably, an emphasis has been placed on increasing the
consistency between ED-JHA activities and the EU’s strategic foreign policies toward third
countries. In the Strategy for the External Dimension of JHA: Global Freedom, Security and
Justice (2005), member states linked the integrity of the AFSJ to successes in tackling the
“global” dangers of terrorism, organized crime, and illegal immigration in co-operation “with
countries outside the EU” (Council 2005b, 2). Irregular migration received the most attention in
the ED-JHA Strategy. At the same session of the European Council, the Global Approach to
Migration (2005) was also adopted by EU governments, further reinforcing the logic and
symbolism of the “global” spread of security challenges and the need to tackle them in
partnership with countries of origin and transit. The strategy largely focused on the security
aspect of the AFSJ, to the benefit of the EU: third countries are to be engaged on JHA issues in

order “to respond to the needs of its [the Union’s] citizens” (Ibid., 5). The Strategy referred to all
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types of instruments at the EU’s disposal, from regulatory instruments such as action plans,
action-oriented papers and reports, to incentives, penalties, and capacity-building tools. It
explicitly warned third countries about the importance of cooperating with the EU on JHA
policies: “Countries should be aware that the nature of their relationship with the EU will be
positively affected by their level of co-operation, given the central importance of these issues for
the EU and its Member States” (Ibid., 5). The Council reiterated its commitment to align the
EU’s JHA policies with the CFSP, ESDP, and the EU’s development policies, and to making
them consistent with the goals of the European Security Strategy (ESS) (European Council
2003).

It is worth mentioning here how the ESS reflects the conceptualization of security threats
in the post-Cold War world.** The Strategy linked internal and external threats to security: “The
post-Cold War environment is one of increasingly open borders in which the internal and
external aspects of security are indissolubly linked” (European Council 2003, 2, emphasis
added). Among the key threats mentioned were: terrorism, proliferation of weapons of mass
destruction, regional conflicts, state failure, and organized crime (including human trafficking
and growth in maritime piracy). Notably, the majority of them (e.g., organized crime, terrorism,
civil crisis management) had already been identified or would later be identified (e.g., state
failure, bad governance) as themes in the ED-JHA. The Strategy listed irregular migration
among the “key threats” facing the Union, pointing to the priority attributed to this issue:

Europe is a prime target for organised crime. This internal threat to our security has an
important external dimension: cross-border trafficking in drugs, women, illegal migrations

and weapons accounts for a large part of the activities of criminal gangs. It can have links
with terrorism (European Council 2003, 4).

%! The European Security Strategy was prepared by EU High Representative Javier Solana, and it was adopted by
the European Council in December 2003. Since its adoption, the ESS has been referred to in every multi-presidency
programme of the ED-JHA, in the Strategy on the ED-JHA (2005), and has been taken into account in reviewing the
Hague programme and preparing a Stockholm programme for the AFSJ.
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“Illegal migrants” were thus explicitly linked with organized crime and terrorism, blurring the
line between the military and civilian aspects of security provision in Europe. The Strategy
emphasized the importance of better coordination between JHA policies and the EU’s anti-
terrorist measures and policies against organized crime, as well as of greater consistency between
EU instruments and the external activities of individual MSs (Ibid., 13). A “Report on the
Implementation of the European Security Strategy” (Council 2008a), while essentially
concentrating on CFSP/ESDP matters, also mentioned terrorism and organized crime as major
sources of international instability. It labeled migration (in the context of climate change and the
irregular immigration situation in the Mediterranean region) a factor of instability and political
tensions for the EU and its partners. Moreover, the report linked organized crime, illegal
immigration and piracy to state failure and called on the Union “to improve the way in which we
bring together internal and external dimensions” (Council 2008a, 4).

Partnership with third countries in the field of JHA is based on the principles of
strengthening the rule of law and promoting respect for human rights and international
obligations. The 2005 ED-JHA Strategy declares: “The EU should use its significant relationship
with third countries as an incentive for them to adopt and implement relevant international
standards and obligations on JHA issues” (Council 2005b, 5). This was subsequently supported
by a political declaration, the “Vienna Declaration on Security Partnership” (2006), signed by the
EU, neighbouring countries, and other countries participating in the Vienna conference on the
international dimension of internal security. “* The Declaration was “the expression of the

increasing role of internal security in external relations” and was meant to signal the commitment

%2 In May 2006, the Ministerial conference on the “Role of Internal Security in Relations between the EU and its
Neighbours” took place in Vienna. Representatives from more than 50 countries and international organizations met
to discuss the external dimension of internal security at the conference that, according to the organizers, meant to
recognize the increasing importance of internal security in the foreign relations.
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of the EU and its partners to an “enhanced Area of Freedom, Security and Justice.” What “an
enhanced area of FSJ” means is unclear, but its development, it is mentioned, can only be
successfully achieved “through relationships based on mutual partnership between the European
Union and its partners” (Council 2006a). What “mutual partnership” means is, again, unclear
from this document. However, the prospect of closer co-operation with the EU was declared as
“an effective way to align with common international standards in justice and home affairs”
(emphasis added). Terrorism, organized crime, corruption, and management of migration flows
were defined as the key areas of common interest.

In practice, the external dimension of the AFSJ has been largely focused on security
concerns in relation with the ENP countries, the Western Balkan countries, and Russia (with
whom the EU has been working on establishing a Common Space of Freedom, Security and
Justice). Most of these countries (with the exception of non-immediate neighbouring countries
that are part of the ENP) share borders with the European Union and are viewed as “buffer
zones” or “transit zones” between the EU and the areas where potential threats originate. Clearly,
in the discourse on internal/external security, threats to the EU’s order are presented as if they
are mainly of ‘foreign’ or ‘transnational’ origin. Risks such as terrorism, organized crime, drugs,
corruption, and illegal immigration are risks of a transnational nature that states face “in an
increasingly interconnected world” (Council 2005b, 2). These risks play their role in constituting
the EU as the AFSJ, providing a space for EU-wide threat construction and the creation of a
rationale for the most effective and appropriate responses. Some of these responses by the EU
include practices such as: the increased transnational policing, strengthened border controls,
strict visa policies, lowered standards of humanitarian protection within the EU, and the

increased reliance on security and intelligence agencies like FRONTEX or Europol.
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Additional layers to the conceptualization and construction of the AFSJ as a “home”
security model, with emphasis on the external dimension, were added by the Future Group on
European Justice and Home Affairs in the report Freedom, Security, Privacy — European Home
Affairs in an open world (2008).2* The Future Group’s report proposed a concept of “European
Model” of home affairs based on “a unique societal approach” that balances mobility, privacy
and security.?* The Future Group emphasized the importance of the growing interdependence
between internal and external security and argued for “developing a holistic concept covering
e.g. development, migration, security, economic, financial and trade policy aspects” (2008, 18).
The fact that in the external dimension “[i]n the area of freedom, security and justice, actions and
measures have to follow strict geographical prioritisation and political differentiation” (Future
Group 2008, 48) proves that the external dimension reflects and is aligned with the wider foreign
policy goals of the EU. This model became the foundation of a new AFSJ Programme, the so-
called Stockholm Programme (2010-2014). The idea of a special “European security model” has
also found its place in the Lisbon Treaty (2009) and in the Internal Security Strategy (ISS)
(2010) (Council 2010a). Whereas the Future Group suggested a concept of the EU becoming a
unique internal security space, the latter documents elaborated its meaning, priorities and actions.

As far as migration is concerned, the Future Group collapsed inter-state migration co-

operation and security into one area: “the external dimension of Home Affairs policy is vital if

2 The Future Group (with a full name an Informal High Level Advisory Group on the Future of European Home
Affairs Policy) was created in January 2007 at the initiative of the German minister of interior, Wolfgang Schalible,
and EU Commissioner for Justice and Home Affairs, Franco Frattini. It was assembled to review the Hague
Programme and design a new 5-year AFSJ programme (Future Group 2009, 5).

2% The proposal read: “European action is needed to cope with the challenges to freedom and security of our citizens
that cannot be solved by national action alone. European citizens expect policy-makers to guarantee security as one
basis for freedom while at the same time offering strong standards of privacy. In accordance with these expectations,
the term “European Model”, commonly used in the areas of economic and social affairs as a synonym for a unique
societal approach, can also be used in Home Affairs. It has become an essential part of the quality of life in the
European Union. Citizens are entitled to responsible and efficient national as well as European policy-making that
respects and preserves this ‘European Model”” (Future Group 2008, 22).
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common action is to be taken in the area of security and migration along the lines of the 2005
European Union Strategy for the External Dimension of the Area of Justice, Freedom and
Security” (2008, 15). It depicted a policy designed to prevent immigration as a “responsible
policy,” making a recommendation to develop further “a politically shaped strategy vis-a-vis
third States, which would in particular allow illegal migration to be curbed at its roots, with a
focus on border management problems” (2008, 58, emphasis added). In this context, circular
migration, mobility partnership, and European strategy on visas were presented as the EU’s
incentives and leverages in dealing with third states.

Finally, the Stockholm Programme supports the principle of a single external relations
policy for the Union and reiterates that the ED-JHA should conform to the broader goals of EU
external relations. Approved after the Lisbon Treaty was ratified, the Stockholm Programme
reflects an agreement for further supranationalisation of the JHA area and contains an extended
list of areas where EU institutions “add value” to the actions of MSs (Council 2009a, 77).
Besides migration and asylum, these are: 1) the security co-operation on “serious and organized”
crime, terrorism, drugs and human trafficking; 2) information exchange; 3) justice (i.e.,
promotion of the rule of law, human rights, good governance, anti-corruption measures), and; 4)
civil protection and disaster management, with an emphasis on prevention and response to major
technological and natural catastrophes, and “meet[ing] threats from terrorists” (Council 2009a,
77). The reference to co-operation with third countries is also made in the context of civil crisis
management, and management of natural and man-made disasters in third countries. In addition,
the Council instructed the Commission to examine the possibility of concluding ad hoc co-
operation agreements with third countries on trafficking in human beings, with full use of the

Union’s leverage against third countries.
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What is also relevant for the argument made here is that the Stockholm Programme
demonstrates the importance of various geographical regions to the EU. It contains five groups
of countries categorized in terms of their importance for the EU and the ED-JHA. They are:

1) Candidate countries and countries with EU membership perspective, the main objective
of co-operation with which is “to assist them in transposing the EU acquis;”

2) European neighbourhood countries and “other key partners” (not identified), in co-
operation with which the EU targets “capacity-building” and “institutional development”
and works to facilitate the mobility of their citizens;

3) The EU’s strategic partners such as the USA and Russia. The Programme makes a
general statement that with these countries, “the EU should co-operate on all issues in the
area of freedom, security and justice” (Council 2009a, 79);

4) For the group of countries in the European Economic Area (EEA) and/or Schengen
states, the document uses very different language — one which positions them in the
“inside.” With these countries, the EU is said to have a close relationship that allows for
“closer co-operation, based on mutual trust and solidarity to enhance the positive effects
of the internal market as well as to promote EU internal security” (Ibid., 79, emphasis
added);

5) All other countries and regions the importance of each being determined by “their
contribution to EU strategic or geographical priorities” (Ibid., 79).

What this shows is that the external dimension of internal security has been blurred with
the EU’s overall foreign policy towards non-EU countries. The Internal Security Strategy (ISS)
(2010) reflects “a larger consensus on the vision, values and objectives which underpin EU

internal security” (Council 2010a, 1). It states the interrelations between internal and external
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security and once again emphasizes the importance of external relations for the successful
implementation of the AFSJ. The link between internal stability and security, and co-operation
with non-EU countries is explicitly made in the ISS:

The quality of our democracy and public confidence in the Union will depend to a large

extent on our ability to guarantee security and stability in Europe and to work with our

neighbours and partners to address the root causes of the internal security problems faced
by the EU (Council 2010a, 3, emphasis added).
The concept of the root causes” of internal security threats is interesting in the context of co-
operation with third countries, as it echoes the “root causes” approach utilized in migration co-
operation. Whether and how it will be utilized in the Union’s relations with third countries,
especially by the internal security agencies involved with third states (e.g., Frontex, Europol or
Eurojust) will be interesting to observe in future.

Both the ESS (2003) and an ISS (2010) clearly go beyond traditional military threats in
conceptualizing threats to European societies. The ESS signalled the importance to the EU of
coherently and consistently incorporating JHA policies into the Union’s external relations in
order to address such threats as terrorism, proliferation of weapons of mass distraction, regional
conflicts, state failure, and organized crime (including human trafficking and growth in maritime
piracy). In a 2008 report on the implementation of the ESS, the ED-JHA appears as an
instrument of the CFSP, alongside its another instrument, the ESDP. This points to blurring of
the boundaries between “internal security” concerns and foreign policy concerns. The distinction
between the “external dimension” of home affairs and the EU’s foreign policy has been largely
erased. For example, the Internal Security Strategy acknowledges:

A concept of internal security cannot exist without an external dimension, since internal

security increasingly depends to a large extent on external security. International co-

operation by the EU and its Member States, both bilaterally and multilaterally, is essential

in order to guarantee security and protect the rights of our citizens and to promote security
and respect for rights abroad. The EU’s policies with regard to third countries need to
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consider security as a key factor and develop mechanisms for coordination between
security and other related policies, such as foreign policy, where security issues must
increasingly be taken into account in an integrated and proactive approach (Council 2010a,
16, emphasis added).
According to this excerpt, the legitimacy of international co-operation on internal security lies in
the mutual commitment to security and protection of citizens and because of that, it must be part
of foreign policy. The reality, however, is that the internal security agenda has driven the EU’s
relations with non-EU countries since at least the 1990s where it was first evidenced in the
context of the EU’s enlargement to the east (Grabbe 2006). The Lisbon Treaty expands the legal
personality of the Union and enables the EU to potentially increase its influence with third states
as well as within international organizations such as the Council of Europe or the United
Nations. The practical implications of the Lisbon Treaty for the ED-JHA, and the effects of the
Stockholm Programme on co-operation between security and police agencies of the EU and non-
EU states are yet too early to assess. What is clear, however, is that EU governments are
gradually moving into a direction of ‘more Europe’ on security questions, including greater
control and operational co-operation at the external borders.

Since 2008, one notices a significant shift in the EU’s official discourse about the AFSJ
in general, and the ED-JHA in particular. There is more emphasis on “continuity in applying the
JHA-Relex policy” and on making “citizens more aware of it” (Council 2008b, 2, emphasis
added). With the failure of the EU Constitution, more emphasis has been placed on making the
EU closer to its citizens and making citizens aware of the benefits that the Union brings to them.
For example, the 2008 ESS Report says: “popular commitment is essential to sustaining our
commitments abroad. We deploy police, judicial experts and soldiers in unstable zones around

the world. There is an onus on governments, parliaments and EU institutions to communicate

how this contributes to security at home” (Council 2008a, 12).
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2.3. The European Neighbourhood Policy (ENP) and the EU as the Area of Freedom,
Security and Justice

By interrogating the policy development and implementation of the ED-JHA, | have tried to
show how a particular vision of the European Union as the AFSJ and its corresponding identity
have been constructed. The ED-JHA is only one of many discourses — in this case driven by the
“homeland” experts from MSs and EU institutions — that construct the identity of the European
Union. The identity that is projected in foreign policy is in the first place constructed through
internal negotiations of the security threats to that identity (Campbell 1998). Through foreign
policy certain understandings of identity are reinforced and claims to that identity are
legitimized. Such negotiations of identity are necessarily accompanied by exclusionary practices;
certain groups of people or countries are represented — explicitly or implicitly — as a different, or
even antagonistic, other. Whereas the European Union emerges as a free and secure land where
justice prevails, neighbouring countries are presented as zones of instability and insecurity,
where “the root causes” of the menaces lie, threatening to spill over into the EU space.

Through this opposition, | argue, two processes have been made possible. In addition to
the construction of EU identity and its associated governance practices, the specific construction
of the neighbourhood has made it possible to turn the neighbourhood into the object of
governance by the European Union. By identifying threats as potentially coming from the
countries beyond the borders of the European Union, the governance of these lands and the
international presence of the European Union there has been justified and legitimated for citizens
of the EU. On the other hand, the superiority of the European model of governance has been
maintained and reinforced. The discourse about the threats of a cross-border nature and their

“root causes” has created the “need” to direct the neighbours in how they should be governed.
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Thus, the concept of “neighbourhood” has received a special place in the EU’s internal
transformations since the end of the Cold War, first of all in the context of eastward enlargement.
However, only with the “Big Bang enlargement” did “the neighbourhood” become a formal
signifier of the EU’s relationship with its neighbours. Smith (2005, 757) summarized the
dilemma that the EU faced in the post-Cold War years in the following way: “The history of
post-Cold War relations between the EU and its non-EU European neighbours can be read
largely as a history of the EU coping with the exclusion/inclusion dilemma by eventually
choosing inclusion.” As she further relates, before the 2004 and 2007 enlargements, the EU was
not much interested in “outsiders” further east, except for Russia. In the wake of the eastward
enlargement, the ambiguity in relation to the “last belt” of Eastern European “outsiders” remains
unresolved as the EU does a balancing act between wanting to remain an attractive
democratizing force to its neighbours, and needing to remain a “viable entity.” The EU’s policies
towards its Eastern European neighbours, as reflected in the ENP and its recent Eastern
Partnership Initiative, represent the two competing logics at work — that of inclusive external
governance and that of exclusionary securitization. “For a neighbourhood policy to exist there
needs to be two separate polities” (Balzacq 2008, 4). More than that, the neighbourhood as an
entity does not need to exist for a policy to be adopted: it can be “created” through the policy and
for the sake of the policy. The representation of a specific group of countries as “neighbouring”
has made it possible to turn this “neighbourhood” into an object of governance by the European
Union. Moreover, the neighbourhood was invented through the discourse of danger and
insecurity before the formal policy — the ENP — was introduced.

Smith and Webber (2008) point out that regional stabilization “has been a central

rationale of post-cold war enlargement in general and the new ENP in particular.” In a policy
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initiative initially formulated as “Wider Europe — Neighbourhood” (Commission 2003a), the
European Commission sought to address the Union’s vulnerability to its eastern European
neighbours. The Commission recommended moving “beyond existing co-operation to deeper
economic and political, cultural and security co-operation — strengthening stability, security and
well-being for all concerned” (Commission 2003a). The ENP has been driven by security
considerations (Zaiotti 2009) and could be viewed as an attempt to exercise power beyond the
EU’s borders in order to secure EU wealth, prosperity, and stability by means of “soft” power
(Lavenex 2005a). The ENP policy aims to soften new dividing lines between the enlarged EU
and its neighbours by offering the latter “the chance to participate in various EU activities,
through greater political, security, economic and cultural co-operation” (Commission 2004a, 3).
Significant emphasis is placed on co-operation in Justice and Home Affairs (Occhipinti 2007).
Issues such as migratory pressure, readmission, asylum questions, visa policies, document
security, trafficking in human beings, drugs and arms trafficking, organized crime, and various
forms of financial crimes are identified as priority concerns for EU MSs. The ENP targets
neighbouring countries’ capacity to maintain their internal order and to address security
challenges in a manner that would diminish threats to the EU’s internal security (Wichmann
2007). Through the ENP, the EU aims to create a circle of politically stable and economically
developed partners that will serve as a buffer zone against the more unstable regions on the
continent. The language of partnership and neighbourhood is, however, problematic for the
European countries that are parties to the ENP and that have membership aspirations (i.e.,
Ukraine, Moldova and Georgia). Because of its ambivalence, the ENP neither excludes nor
includes the partners as potential future members of the political community that is the EU.

Rather, with no political commitment to further enlargement, it keeps them as “outsiders” with
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“special relationships” with the EU that have a “stake” in the EU’s stability, prosperity and
security.

The development of the area of freedom, security and justice is first of all aimed at
delivering freedom of movement and life under conditions of security and justice for EU citizens.
Both the ED-JHA and the ENP are driven by the desire to secure EU territory. What is at stake is
the redefinition of what it means to be a “neighbour” and a “partner” within the foreign policy of
a united Europe. At this historic juncture when future enlargement is heavily contested within the
EU, the discourse of the “neighbourhood” and “partnership” serves the purpose of stabilizing the
Union’s relations with Eastern European countries while withholding an invitation into a
“common European home.” We can observe that the ENP is expanding the avenues of
communication with the neighbours and socializing their elites into the values and norms of the
EU club. It seeks to transfer the EU acquis and best practices to the new democracies. The
governance of the neighbourhood thus makes “fuzzy” the boundaries of the EU (Zielonka 2006).
The difference between the EU and its “other Europe” is not presented in antagonistic terms
when the rhetoric of enhanced partnership is used. Nevertheless, it is notable that a “home”
model of Europe still leaves the Eastern European neighbours outside, even when they are
presented as important partners in delivering security to EU citizens.

Considering that security agencies on both sides of the EU border have interests in
increasing their control capacities over transnational security challenges (Occhipinti 2007),
greater JHA co-operation with the ENP countries may lead to “transnational policing” (Walters
and Haahr 2005) between the EU and its immediate neighbourhood. It is questionable, however,
whether it will lead to incremental integration (for example, into the Schengen area) and eventual

full membership in the Union. While the EU makes greater sectoral integration possible for
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neighbouring countries that are willing to co-operate with the EU (Lavenex 2008), the language
of partnership, rather than of integration or accession, does not resolve the accession quandary
for the EU’s European neighbours.

Both ED-JHA and ENP are driven by the logic of securing the EU territory and
concomitantly stabilising the neighbourhood in order to prevent instability and insecurity spilling
into the EU territory. The EU’s interest has been to have neighbours that could be buffer zones
from the less stable territories. Managing migration, fighting terrorism, organized crime,
corruption, human trafficking and drugs have been made priorities for the EU’s external relations
with third countries. In this list, migration management has been one of the most contentious
issues for countries of origin and transit: while fighting cross-border crime is in the interests of

third states, controlling and restricting the mobility of their own citizens is not.

Conclusions

This chapter has introduced an alternative conceptualization of the ED-JHA as a discourse that
reaffirms the differences between an “inside” and an “outside” of the European Union. I have
argued that co-operation with third states on justice and home affairs gradually reveals itself as
one of the dimensions of the EU’s foreign policy that constructs and maintains this difference.
The evolution of the ED-JHA has been characterized by the construction of common threats to
EU citizens’ security, stability and welfare. The “others” that are thereby identified play a role in
the construction of European identity. Furthermore, given that foreign policy portrays threats to
the political community and defines its members (Campbell 1998), one could argue that in the
supranational entity that is the EU, the ED-JHA plays a salient role in defining the challenges

that EU member states collectively face. Immigration and crime may unite EU governments
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around a shared perception of the threats to their safety and prosperity. These transnational
phenomena (immigration, crime, terrorism and civil conflicts) are said to necessitate
supranational responses, including trans-border engagement. The EU’s neighbouring countries
remain important but are still outsiders (and sources of insecurity) with which the EU engages to
protect its freedom, security and justice.

There are overlaps in threat construction across EU institutions and MSs’ governments
that serve to unite the Union and its MSs behind a course of action. Smith (2009) interestingly
points out that, to a large extent, ED-JHA has been focused on two broad issue areas —
immigration and crime. The threat is constructed as an external one, or, at least, is perceived as
coming from outside of the Union. “Immigration” and “crime” as phenomena have the fluidity to
allow MSs accommodating necessary variations with regard to the profile of the foreigner that is
a “threat” or the groups who are “crime-perpetrators.” For the EU, the transnational/transborder
phenomena of immigration, crime, terrorism and civil conflicts become supranational threats that
require trans-border engagement to address them.

The chapter has also shown that the ED-JHA has evolved from a loosely connected series
of intentions, mainly of a reactive nature, focusing on immigration management, combating
terrorism and organized crime, into an ambitious and relatively proactive programme of building
partnership with third countries. Partnership is built by mobilizing and reinventing the existing
instruments at the EU’s disposal to fit the parameters of co-operation with third states
(membership perspective notwithstanding). The geographical priorities of the ED-JHA
correspond to the EU’s foreign policy priorities and reflect the greater logic underlying the EU’s
co-operation with third states. The ED-JHA instruments include the ones previously employed in

the enlargement process (e.g., benchmarking, exchange of information, monitoring,
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diplomatic/economic/political incentives), as well as new instruments that correspond to the
changing priorities of the EU’s external relations (such as the ENPI, facilitation of cross-border
traffic, visa facilitation, and mobility partnership). The EU has determined its priority regions
(i.e., candidate and ‘prospective candidate’ countries, ENP countries, and Russia), strategic, or
traditional, partners (USA, Canada, Latin America) and “global” partners (African and Asian
countries, especially China, India, and Japan). In the case of its priority regions, the EU seeks to
shape these countries’ administrative, legislative and institutional capacities to be in line with the
EU’s traditions, in order to make these countries trustworthy partners, capable of dealing with
the threats and challenges to their own security and that of the EU. While utilizing a prescriptive
style of communication, the EU promotes the principle of joint ownership of the process and
claims to be sensitive to the internal problems of its partners.

The ED-JHA is a complex policy space that is defined by political pressures, diplomatic
negotiations, and technocratic co-operation. Whereas operational co-operation takes place on a
state-to-state basis between EU countries and third countries, the Commission provides overall
coordination and strategic direction. The depoliticization that is taking place makes it impossible
to fully understand the ED-JHA by examining only politically institutionalized forms of co-
operation. While ED-JHA co-operation takes place within established institutional forums and
platforms (like ENP and Common space with Russia), its political and technocratic side remains
unexplored. Both functionalist and institutionalist approaches focus on determining the lines of
influence (inter-state, inter-institutional, etc.) that help to explain why certain decisions in ED-
JHA were made but not others. The managerial and technocratic governance across state borders

remains largely unexplored.
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Through the internal and external co-operation on justice and home affairs, the European
Union acquires both implicit and explicit features of a special “home affairs” model, with non-
EU Eastern European neighbouring countries viewed as important, but still excluded from this
“home” model. The EU’s neighbouring countries remain outsiders to the EU’s internal space of
freedom, security and justice, even if their capacities to play the role of “guards” from the

outside are increased (through various EU partnership instruments and assistance programs).
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Chapter 3. The Changing Landscape of Migration Management in Europe, 1991-2010: In
Search of Common Interests and Willing Partners

Migration is at the heart of the political debate in Europe and, for a few
years now, is one of the strategic priorities in the external relations of the
Union. If carefully managed, it can be a positive factor for growth and
success of both the Union and the countries concerned (Commission 2007,
H 25
point 1).
[...] Immigration is a reality which needs to be managed effectively. In
an open Europe without internal borders, no Member State can
manage immigration on its own. ... Moreover, the EU has become an
increasingly important player on the global scene, and its common
external action is constantly enlarging to new domains; immigration is one
of these (Commission 2008a, 3, bolded in original).
Introduction
Both at the national and supranational levels in the European Union, immigration has become an
important topic in the European integration debate. Since the 1990s, EU policy makers have
sought internal collaboration on various aspects of immigration control, as well as on matters of
immigrant integration and treatment of foreigners legally present within EU territory. As the
Commission’s statements quoted above show, the EU similarly attributes great importance to
migration issues in its external relations, making migration one of the dimensions of its foreign
policy towards third countries. Migration management clauses have been inserted into the EU’s
co-operation frameworks with the Euro-Mediterranean region, with the countries covered by the
European Neighbourhood Policy (ENP), with Latin American countries, as well as with 77
countries grouped under the ACP title (i.e., African, Caribbean, and Pacific). The Union
conducts regular informal exchanges on immigration management with the USA, Canada, and

the Russian Federation. It also has Europe-Asia dialogue on migration and seeks to include

migration matters in its dialogue with India and China.

% European Commission DG External Relations, http:/ec.europa.eu/external_relations/migration/intro/index.htm
(accessed October 8, 2007).
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How can we account for such an expansion of bilateral and multilateral
intergovernmental initiatives on migration in the European Union’s external relations? How has
the EU’s “migration diplomacy” evolved and what results has it produced for migration
governance in Europe? This chapter answers these questions through the examination of the
genealogy of the EU’s co-operation with non-EU countries on migration, or what has been called
“the external dimension of the EU immigration policies.” It also examines what the external
dimension of the EU’s “comprehensive migration management” does for the EU as an
international actor by analyzing the evolving EU level co-operation strategy entitled the “Global
Approach to Migration” (hereafter GAM). Introduced by the European Council in December
2005 to address the “seriousness of illegal migration” to the EU, the GAM is the most recent
comprehensive expression of the EU’s external migration relations, and it is regarded as “the
overarching framework for the EU external migration policy, complementary to the EU foreign
policy and development co-operation” (DG Home Affairs 2011).2° The GAM is presented by the
Commission as a new way to address the migration dilemmas of the European Union by
engaging in dialogue with the non-EU countries from which immigrants to Europe originate, and
it puts together the issues of migration, development, foreign policy, and other policies in the
Union’s external relations (Commission 2006a). By adopting the GAM, EU governments
declared their willingness to establish anew a political dialogue on immigration with developing
countries on the African continent, as well as with the neighbouring Mediterranean, Eastern

European and South-Eastern European countries.”’

% DG Home Affairs official web-site, “Managing migration through partnership with non-EU countries,”
http://ec.europa.eu/home-affairs/policies/immigration/immigration_intro_en.htm, accessed 23 January 2011.

#" Clearly, separate member states had conducted bilateral relations with countries in the neighbourhood to control
migration into their territories, especially on readmission and return, before the Global Approach was approved.
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http://ec.europa.eu/home-affairs/policies/immigration/immigration_intro_en.htm

The EU’s political dialogue on migration with non-EU countries is based on the concept
of shared responsibility for migration between countries of origin, transit and destination.
Migration has been steadily “mainstreamed” into the Union’s development co-operation and
other external policies. The Global Approach, in particular, has been promoted as the EU
approach to external migration relations. It is comprised of three dimensions: the prevention and
reduction of irregular migration, the promotion of the relation between migration and
development, and the creation of opportunities for legal migration into the EU. In 2011, the
fourth dimension — the external dimension of asylum policy — was proposed by the Commission
as part of what it now calls a “Global Approach to Migration and Mobility” (GAMM)
(Commission 2011b). As the title suggests, the Commission proposed to further link the issues of
migration regulation and the matters of mobility of third country nationals into the EU.

According to the official rhetoric, the EU promotes global migration management and
seeks to foster regional co-operation among states facing similar challenges with emigration and
immigration, irregular migration, and human trafficking and smuggling. The GAM is considered
a comprehensive approach that provides enough flexibility to incorporate tools and practices
deemed beneficial to all parties involved (i.e., states of origin, destination, transit, and possibly
migrants themselves). Content-wise, the Global Approach consolidates under its umbrella all
previously developed ideas of migration management in the EU and hence contains little
innovation in conceptual terms. Nevertheless, it serves as a convenient rhetorical platform that
consumes governmental technologies (e.g., biometrics and surveillance for border protection)
and social spaces (e.g., detention centres, airport security zones, local border traffic regimes) to

maintain migration and mobility controls on a regional, if not global, level. It normalizes the
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extension of the EU’s governance practices beyond its territory and gives legitimacy to its
attempts to regionalize the regulation of migration flows.

| argue that the GAM is an inventive governance tool that allows the EU to increase its
influence on setting the agenda in the global governance of migration by working to
institutionalize transnational migration partnerships directed at the regulation of labour,
humanitarian, and irregular migration flows. Having linked migration to development (with the
latter reflecting the interests of the countries of origin), the EU has increased its leverage in
negotiations with third countries on migration co-operation extending its “soft power” influence
beyond into the territories of the neighboring countries and/or countries of origin of migrants.
Thus far, despite the rhetoric of utilizing migration for development, this regime has largely
focused on control and prevention of migration flows and on meeting the interests of EU MSs.
The EU has approached development as a strategy to reduce and prevent migration into its
territory, rather than as a strategy to create greater development per se in the countries of origin
(Lavenex and Kunz 2008).

Utilizing relevant secondary literature, official documentation of the EU’s institutions,
the author’s interviews with EU officials, and media reporting on the EU’s external relations in
immigration and border management fields, this chapter seeks to identify the power relations that
structure contemporary international migration and produce inter-state tools of population
management. | first examine how the EU’s comprehensive migration regime has come into
existence through inter-governmental co-operation among EU MSs. This brief review is
followed by the analysis of how the external dimension of EU immigration and asylum policies
has been constructed, while the next section presents a critical interrogation of processes,

instruments, tools and mechanisms employed by the EU to pursue its interests in immigration
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management through co-operation with third states. Prior to drawing conclusions, | analyze the
nature of the EU’s “migration partnership” and the impact of its “migration diplomacy” on the

sovereignty of non-EU countries.

3.1 Harmonization of the European Immigration Policies: Delegating the Control
Functions to the EU Level

The processes of migration and border management are part and parcel of the European
integration project. One can roughly differentiate three stages in the development of the
institutional and legal framework of the EU immigration and asylum policy. Up to 1986,
immigration policy was solely a national prerogative, although informal inter-governmental co-
operation in the form of sporadic exchange of information on terrorism, crime, and irregular
immigration took place within the Trevi group in the 1970s-1980s between law enforcement and
migration authorities of EU governments (Peers 2006).%% The inter-agency exchanges were
galvanized in 1986-92 when informal intergovernmental co-operation, conducted outside of the
institutional framework of the EU, picked up during the negotiation over the Schengen
Agreement (1985) and its implementation thereafter.

At the second stage (1993-97), formal intergovernmental co-operation began on asylum
and immigration policies among EU governments. The Maastricht Treaty established a third
(intergovernmental) pillar dealing with Justice and Home Affairs (JHA), as well as the Common
Foreign and Security Policy (CFSP). The Maastricht Treaty recognized the issues of common
concern for the EU MSs, such as: asylum policy; external frontiers; immigration policy and
policy regarding third-country nationals (TCNSs); conditions of TCNs’ entry and movement

within the EU; and combat against unauthorized immigration, residence and work by TCNs

% For a detailed historical analysis of immigration and asylum law and policy-making, consult Peers (2006) and
Geddes (2003; 2008).
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(Geddes 2003, 135). However, the treaty did not confer any authority on immigration and
asylum issues to the Community-level institutions and only allowed national groupings to engage
in policy discussions in the European parliament.

A goal to harmonize immigration and asylum policies and to increase the competence of
the EU on migration matters was approved by MSs in the Treaty of Amsterdam (1997). The
Treaty dealt with some aspects of free movement, immigration and asylum, and it removed
immigration and asylum policy from the intergovernmental JHA “pillar” into the Community
Law. Notably, by stating that “the Union shall set itself the objective to maintain and develop an
area of freedom, security and justice in which the free movement of persons is assured in
conjunction with appropriate measures with respect to external borders, asylum, immigration and
the prevention and combating of crime” (Treaty of Amsterdam, Article 2), the Treaty framed the
discourse on migration policy as a supranational challenge that needed to be addressed at the EU
level. Evidently, it reiterated the discursive link made between immigration, asylum and crime,
adding to the securitization of immigration in Europe. The Amsterdam Treaty also incorporated
the Schengen acquis into the Treaty framework, making it part of the main body of Community
law. This incorporation, preceded by demilitarization and economic integration in Europe
(Walters and Haahr 2005), initiated the formal stage of the construction of the common external
border as an instrument of risk management (Walters 2002), leading to the boundary build-up
between the EU and its neighbours (Geddes 2008). This started a third stage in the institutional
and legal development of the EU’s immigration and asylum policy, with the process of
communitarization of immigration, asylum, and external border policies set in motion. A

Directorate-General (DG) for Justice and Home Affairs was created to develop and implement
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the AFSJ policies. This DG played an important role in developing both the internal and external
agendas of the EU’s immigration and asylum policy-making (Boswell 2008).

In the academic literature, the changing landscape of migration management in Europe
has by now been well documented. Considering the reluctance of EU MSs to release their
national prerogatives over labour migration and residency policies (Collett 2009), these changes
are particularly noticeable in immigration policies where control mechanisms got shifted “up and
out” (Lavenex 2006) — that is, shifted to the EU level and into the realm of the EU’s relations
with non-EU countries. There have been significant changes in the area of irregular migration
and border controls — the area where the EU is perceived to have an “added value” to MSs’
policies. Irregular migration into the EU is associated with such irregularities as foreigners
arriving without proper authorization (e.g., visa) or overstaying their visas (i.e., so called
“overstayers”), or with rejected asylum seekers who fail to leave the territory. On top of it, the
irregularity is associated with various (organized) crime activities, such as transportation of
unauthorized migrants into the EU, illegal acquisitions of identity documents, or remaining on
EU territory without authorization. With cross-border movement of people viewed through the
security lens, migration regulation has become increasingly framed as an issue of migration
control and as matter of policing and border control, and this has contributed to the increased
surveillance of human mobility both across and within states’ borders.

To address the problem of unauthorized populations, the EU has opted for co-operation
with non-EU countries to complement its internal effort. Moreover, this co-operation has come
to be presented as the only way for the EU to have a credible, comprehensive immigration
policy. As will be shown below, through negotiations, incentives, concessions, and leveraging,

the EU has been searching for “willing” partners to better control immigration into the EU.
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Intended to reduce migration pressures on the EU through enhanced control measures in
neighbouring countries, the agenda of co-operation on migration management (that is, an inter-
state regulation of population movement) has recently become an issue of “good governance”
within the framework of the EU’s external agenda on justice and home affairs and is being linked
to other dimensions of EU co-operation with countries of origin and transit of migrants (Council
2005b). As migration gradually becomes institutionalized as a dimension of inter-state co-
operation, the patterns of this co-operation need to be identified and analyzed. Why? Migration
policy is still being defined as a national policy that regulates the movement of foreigners and
nationals to, from and through a state’s national territory (Weinar 2011), and hence
conceptualizes regulation of migration as a phenomenon that is ultimately a matter of state
sovereignty. This view notwithstanding, migrant receiving states in Europe — and elsewhere, for
that matter, — have sought to influence the migration policies of the countries of origin and of
transit as a way to address their own immigration concerns. The normalization of such external
strategies hence merits investigation in order to understand whether questions of sovereign rule
over one’s population are modified under the influence of the receiving states.

As was argued in Chapter 2, the external dimension of JHA policies (where immigration
policies belong), with its own raison d’étre, functions as a policy of common identity
construction and a policy of the creation, maintenance, and regulation of the EU as the space of
freedom, security and justice. The foreign policy of the EU’s justice and home affairs results in
the export of the EU’s principles and norms in internal security beyond its borders, but it is also
accompanied by the construction of difference between the EU and those it assists to establish
better capacities in policing and law enforcement. The underlying logic at work is the

construction of an inside/outside boundary that is not necessarily territorially based. As Doty
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(2006, 122) argues, “the inside/outside boundary is a function of a state’s discursive authority,
that is, its ability, in the face of ambiguity and uncertainty, to impose fixed and stable meanings
about who belongs and who does not belong to the nation, and thereby to distinguish a specific
political community — the inside — from all others — the outside.” Among the most vivid political
activities constructing the EU as a political community are the constitution of EU citizenship,
common external border policies, and its “European security model” policies. By regulating
access and entry to its territory and shaping the rules of legal access, the EU gets “territorial”
(Walters and Haahr 2005) and negotiates who is in and who is out and under what conditions.
Ultimately, as part of its “national border” discourse, the security discourse in the EU constructs
third-country nationals rather than third countries per se as cultural “others,” with the linkage
made between illegal immigration and crime and also terrorism (Walters 2002).

In geopolitical terms, as Geddes (2008) has noted, first EU enlargement and then the
introduction of the concept of the neighbourhood provided the logics for the EU’s co-operation
on migration management with third states. Externalization of migration control emerged as a
response to the changing geographies of migration after the end of the Cold War when fears of
uncontrolled East-West migration were high. The EU’s externalization strategy on immigration
and asylum first emerged in its relations with Central and Eastern European accession countries
(CEECSs) in the 1990s, and it was intrinsically related to the integration processes. As the
CEECs’ accession became apparent and imminent, transfer of EU standards and norms to the
accession countries was viewed as the mechanism to boost trust in the internal security
institutions of the accession countries and increase their capacities to deal with potential threats
and challenges coming out of new neighbouring countries into now common EU territory (see

Apap 2004). This period was characterized by systematic attempts to transfer migration control
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and asylum burden-sharing measures to accession states in central, eastern and southern Europe,
with demands that these countries demonstrate their capacities to control the future EU external
borders. Such practices turned these countries into “buffer zones” tasked with halting and
absorbing “unwanted” migration flows destined for the core of the EU (Grabbe 2000; Lavenex
1999; Jileva 2003). With interior ministries in charge of formulating the details of migration and
asylum policy, the transfer of immigration and asylum policy to the accession countries “gave
rise to an extension of networks of intensive transgovernmental action beyond existing MSs to
include potential MSs and key international organizations, such as the International Organization
for Migration and the UNHCR” (Geddes 2008, 175). Membership conditionality served as a
leverage deployed by the EU in accession negotiations (Grabbe 2006).

A second phase in the development of the external dimension of the EU immigration and
asylum policy started with the introduction of the concept of the European “neighbourhood,”
resulting in a new understanding of the management of migration relations with countries of
origin and transit through so called “migration partnerships” that serve as vehicles to influence
migration flows from these countries (Geddes 2008). The concept of “migration partnership” has
also been applied to countries beyond the EU’s neighbourhood, allowing some scholars to argue
that “these various partnership initiatives are part of an attempt to form a coherent EU approach
to migration management that is strongly focused on border management and measures to deter
flows of irregular migrants and asylum-seekers, and that seeks to export EU action to
neighbouring transit countries and countries of origin” (Geddes 2008, 177).

This study conceptualizes the EU’s external dimension of its internal security policies as
one of the EU’s foreign policy discourses, with security framing constructed first of all at the EU

level and later used to motivate its external co-operation. Therefore, the EU’s external dimension
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has to be understood through the analysis of the EU’s foreign policy formulation toward its
European neighbours. Unlike the inclusive approach taken towards CEECs, there has been a
lasting ambivalence towards the current European neighbours. The EU has conjured “special
relations” with its European neighbours to the east (i.e., Eastern Partnership) while lumping these
countries into the EU’s broader foreign policy towards all of its neighbouring countries. The
foreign policy dimension is, in the EU’s official rhetoric, an important foundation of what
partnership on migration may mean with each given country. How the overall conceptualization

of migration co-operation has developed in the EU is analyzed in the next section.

3.2. A Genealogy of the EU’s “Migration Diplomacy”
In tracing the main developments in the external dimension of the EU’s migration regime, I have
built on Balzacqg’s (2008) genealogy of the ED-JHA while taking into account the current state of
affairs in the EU’s “international migration relations.” The analysis that follows focuses on some
of the most important ideational formulations and conceptual innovations in the formation of the
EU’s “migration diplomacy.” The EU’s migration relations present a dynamic process of the EU
searching for ideas of how to make migration governable and how to incorporate third countries
into the system aimed at stemming migration flows into EU territory. The political rationality of
governing immigration to Europe is based on a continuous search for new ideas and solutions to
problems at hand by producing new knowledges about migration and mobilizing the expertise of
security apparatuses in order to govern political spaces through governing human mobility.

The emergence of the idea of the “external dimension” of the European immigration and
asylum policies at the (supranational) policy level goes back to the earlier initiatives of the

European Parliament (1987) and European Commission (1991) that called on EU governments to
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address the challenges of migration towards Europe by cooperating with the countries of origin
and paying attention to the “root causes” of irregular migration, especially the one associated
with socio-economic development and political stability (Lavenex 2006; Balzacq 2008; Geddes
2005). Both the European Parliament and the European Commission argued in favor of
economic and political co-operation with third countries in order to have a comprehensive
approach to the admission of migrants and asylum seekers, as well as to tackle the root causes of
involuntary migration. But neither the Parliament nor the Commission had formal competence to
shape the Council’s agenda on this issue. The co-operation between MSs had a
transgovernmental character and was focused “on control of flows rather than motives to move”
(Lavenex 2006, 333). However, EU MSs recognized the importance to address the “root causes”
of migration in a “Declaration on Principles Governing External Aspects of Migration Policy”
that was adopted after the civil war in the former Yugoslavia provoked the massive refugee
inflows into European countries. Reacting to growing public intolerance of such massive
arrivals, in December 1992 during the Edinburgh European Council, EU governments discussed
the migratory pressures on Europe and recognized the necessity to address the “root causes” of
irregular migration.

The “root causes” approach for engagement with the countries of origin and transit was
further enhanced by the work of the High Level Working Group on Asylum and Migration
(HLWG) (formed in 1998). There are three important ideas associated with this group: “a
comprehensive approach to migration,” the mandate to work at the systemic level in the field of
JHA, and a “concentric circle” model of migration policy. These proposals — by the Parliament,
Commission, and the HLWG — preceded the formal approval of the importance to co-operate

with the countries of origin and transit by the Tampere Council in 1999. Arguably, they created
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an intellectual climate favourable to more formal policies at the EU level. As was mentioned in
Chapter 2, external relations on migration were the only policy area that was elaborated in the
Tampere conclusions. MSs endorsed the idea of bi-directional relations between foreign and
internal policies of the European Union (Balzacq 2008), as well as gave their support to the
Commission to conclude readmission agreements with relevant third countries.

At the Tampere Council, EU governments agreed “to develop common policies on
asylum and immigration, while taking into account the need for a consistent control of external
borders to stop illegal immigration and combat those who organize it and commit related
international crimes” (Council 1999b). The summit called for a common approach to asylum and
migration issues, with an emphasis on partnership with countries of origin and transit of
migrants, improved and effective asylum measures, and fair treatment for TCNs who legally
reside in the MSs. Three interrelated community policies in the realm of migration management
were approved: common asylum and immigration policy; immigrant integration policy; and
external border management to stop any illegal movement across the EU borders. A
“comprehensive approach to migration” was to be built in close partnership with countries of
origin of migrants in order to address political, human rights and development issues in those
countries. In addition, EU governments proclaimed that the management of migration flows and
the prevention of human trafficking were to be achieved in co-operation with countries of origin
and transit through: the development of information campaigns about legal employment
opportunities in the MSs; the establishment of ““a common active policy” on visa and false
documents, and; combating those who engage in trafficking and economic exploitation of human
beings. At the same time, MSs supported providing assistance to third countries with voluntary

return and strengthening their ability to effectively address human trafficking and to cope with
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their readmission obligations. The Commission received a mandate to negotiate (on behalf of the
Union) readmission agreements with relevant third countries. At this stage, there was no
understanding of what “co-operation” with countries of origin and transit actually meant beyond
one-sided thinking about the EU’s and MSs’ interests in managing illegal migration (Debrouwer
2008).

Further endorsement and elaboration of the MSs’ support for the external migration
relations took place during the Seville European Council in June of 2002. EU governments
emphasized the importance of “combating” illegal immigration by (1) introducing common visa
requirements for third country nationals and a common identification system for visa data, (2)
speeding up the conclusion of readmission agreements, (3) introducing a repatriation
programme, and (4) adopting directives on combating trafficking in human beings. Council
supported “gradual introduction of the coordinated, integrated management of external borders”
and called for “a targeted approach” to the problem of “illegal immigration,” with “the use of all
appropriate instruments in the context of the European Union’s external relations” (Council
2002b, para. 33). Moreover, EU governments agreed that “any future co-operation, association
or equivalent agreement which the European Union or the European Community concludes with
any country should include a clause on joint management of migration flows and on compulsory
readmission in the event of illegal immigration” (Council 2002b, para. 33). Since then, the
migration clause has become a part of all relevant political platforms in the EU’s external
relations (e.g., ENP, other associations and partnership agreements), accompanied by the EU’s
rhetoric of a “shared responsibility” for migration flows between receiving and sending
countries, which in practice meant an attempt by receiving European countries to place more

responsibility for migration flows on sending countries. The “joint management of migration
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flows” was elaborated as “co-operation with partner countries on visa policy, border control,
asylum, readmission and counteracting illegal migration, and the integration of legal migrants
living and working in the EU” (Weinar 2011, 9).
Significantly, the Seville Presidency Conclusions reflected the urgency that tackling
illegal immigration into the EU acquired for MSs. Despite the divide between the opponents and
supporters of the UK proposal to extraterritorialize asylum processing to third countries and
punish countries unwilling to co-operate on irregular migration, the explicit reference still was
made to CFSP and other EU policies as possible frameworks to penalize third countries who do
not fulfill their obligations in border management and migration management (Council 2002b).
Although the UK proposal fell through, MSs agreed on the necessity “to carry out a systematic
assessment of relations with third countries which do not co-operate in combating illegal
immigration” and to take this assessment “into account in relations between the European Union
and its Member States and the countries concerned,” with possible negative ramifications for
their bilateral relations (Ibid., 12). Interestingly, EU governments found it necessary to include
the following warning to “non-willing” partners:
If full use has been made of existing Community mechanisms but without success, the
Council may unanimously find that a third country has shown an unjustified lack of co-
operation in the joint management of migration flows. In that event the Council may, in
accordance with the rules laid down in the treaties, adopt measures or positions under the
Common Foreign and Security Policy and other European Union policies, while honouring
the Union’s contractual commitments but not jeopardising development co-operation
objectives (Council 2002b, 12).

In turn, the Commission, as the institution directly involved in migration negotiations with non-

EU countries, supported encouraging those countries “that accept new disciplines, but not

penalizing those who are not willing or not capable to do so” (Commission 2002a). It proposed

to incorporate migration aspects into the strategic framework of co-operation with third countries
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in order to provide incentives for readmission agreements and to enable the EU to review and
reassess the migration situation in third countries on a recurrent basis. The Commission also
suggested that, in its co-operation with third countries on migration, the EU’s approach should:
strive to address the root causes of migration; should be based on common interests, and should
be supported by concrete initiatives aimed at increasing the capacities of third states in managing
migration (Commission 2002a).

Among the EU institutions, the Commission was the one that adopted the linkage
between migration and development and sought to convince EU MSs of the necessity to expand
the EU’s approach to migration co-operation beyond the security agenda. In its Communication
“Integrating Migration Issues in the European Union’s Relations with Third Countries” (2002),
the Commission further elaborated the necessity to address the “root causes” of migration and
the need to address the development needs of third countries. The Commission’s persistent
position on the linkage between migration and development, as well as the growing international
attention to the migration-development nexus, created an environment conducive to formal
policy adoption. EU governments adopted it as their policy stance at the supranational level in
2005. In the EU context, however, the linking of migration to development had an additional,
security-related dimension aimed at regulating the mobility of third-country nationals into the
EU “in a secure way,” with prevention and/or minimization of migrant inflows at the core of the
evolving migration regulation regime. As Lavenex and Kunz (2008) point out, rather than seeing
migration as a tool for development, EU MSs tend to conceptualize development as a tool to
reduce migration inflows. Such development-related concepts as “circular migration,” “mobility
partnerships” and incorporation of diasporas and migrants into the development projects of their

“home” countries, were introduced to appeal to the MSs’ securitized approach to migration
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regulation. This linkage expanded the scope of the EU’s intervention and increased its influence
on shaping the migration policies and institutions of the countries it co-operates with. This will
be further elaborated in Section 3.3 below.

Further construction of the external dimension as part of the security logic was reflected
in the Hague Programme (2004), that is, a second 5-year programme of the building up the EU
as the AFSJ. Notably, the Hague Programme framed immigration — as well as terrorism and
cross-border crime — as an international issue that requires co-operation between “all parties
concerned” — countries of origin, of transit, and of destination, and migrants. Irregular migration

(13

thus was placed among the top three threats to the EU’s “area of freedom, security and justice,”
and the need to address these threats at the transnational and international level was reiterated by
EU MSs (Balzacq 2008, 14-20).

Finally, the culmination of the EU’s migration diplomacy thinking thus far has been the
invention of the GAM by the Commission in 2005 as a symbolic framework to promote co-
operation with countries of origin and transit and as an umbrella concept pulling together all
relevant, earlier formulated mechanisms for regulation of migration flows. The GAM partially
addressed tensions and internal challenges that had obstructed a coherent collective policy on
migration co-operation with non-EU countries. In the Treaty of Amsterdam, EU governments
recognized the potential for a stronger international role for the EU with regard to its competence
in the JHA field. However, the EU’s self-interest in migration prevention and its security-
oriented approach to migration regulation were working to undermine its global influence. The
division of competences and internal tensions between EU governments — unwilling to lose

control of the agenda-shaping and policy making — and the Commission, had resulted in an

unbalanced approach to migration co-operation with third countries, with migration approached
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through a security lens rather than a labour lens. The GAM can be viewed as a victory for the
Commission in convincing MSs — at least theoretically — to accept a more balanced approach to
migration co-operation with third countries for the sake of the global influence of the EU
(Weinar 2011). In particular, EU governments have also expressed more willingness to
incorporate the migration-development nexus into their own external relations under the
influence, among other things, of the increasing international support for this approach (Lavenex
and Kunz 2008).

The analysis of the post-2004 developments in the external dimension of EU’s
immigration policy reveals the growing institutionalization of the link between migration and
development and the rhetorical shift from a security discourse to a humanitarian one, with
respect to immigration policy. However, security remains the paramount concern for EU policy-
makers as the security dimension remains in the EU’s policy towards third countries (especially
in relation to its immediate neighbouring countries). Linking migration to development created a
new space for the Union to intervene in the governance of those sending countries whose citizens
comprise migration flows into the EU. Such discursive shifts and ensuing policy initiatives
reveal the growing importance that the Union attaches to ordering the spaces beyond its territory.
The GAM emerges as a strategic framework for the Union’s internal coordination and
consistency in its relations with third states (Commission 2008b; Council 2008c). It combines the
management of legal immigration, the prevention and reduction of illegal immigration, and the
nurturing of synergies between migration regulation and development assistance, and is meant to
soften the security-driven management of migration flows towards the EU by providing legal
opportunities for work and travel in EU MSs to third-country nationals. The intention

notwithstanding, security considerations remain predominant, if not determinant.
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3.3. The EU versus Third Countries’ Interests in International Migration Regulation:
Inventing Tools, Rationalities and Techniques

While co-operation (or conflict) between states on the regulation of migration flows is not
something historically new, what is new in the case of the European Union is the “attempt to
relate and co-ordinate action at the EU level and — in certain policy areas — formulate common
policies” (Geddes 2008, 20). What is also unique to the European Union is the attempt to assist
and guide non-EU countries in how their migration regulation should be instituted. Moreover,
the EU’s innovation lies in the continuous learning and adjustment to how non-members of the
Union may be of use to the EU MSs in stemming the flows of unwanted population into the EU
territory; all the weight of the European Union as an international actor and a normative power is
used to extract the compliance of third countries. EU governments have formally chosen to
manage migration into the EU territory with the assistance of third countries with whom they co-
operate.

To account for the geopolitical ordering of space and the creation of “buffer zones” or
“security circles” around the EU (accompanied by negotiations of where the Union’s external
borders lie), one needs to analyze the tools and techniques the EU has been using to
“mainstream” (the Commission’s most recent term) immigration into its external relations. In
addition, one needs to problematize the discursive changes and thematic and paradigmatic
linkages around migration management as a phenomenon. The political rationalities and tools
employed by the EU in relation to accession countries and non-members differ, and reflect the
construction of an inside/outside dichotomy: the accession countries are potential insiders,
whereas the neighbouring countries (viewed as transit countries) are viewed as both ‘in’ and

‘out’, with fuzzy borders and borderlands constructed around the Union to meet its geopolitical
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goals. In the enlargement context, the transfer of governance models of migration controls
happens in the context of accession negotiations (e.g., financial, technical, and expert knowledge
assistance in creating the capacities of CEECs in migration and border management). In the case
of the Western Balkan countries, membership prospect (provided to these countries by the
European Council in 2003) offers a similar logic. In addition to financial and technical
assistance, a roadmap to a visa-free regime with the Union has motivated these governments to
undertake the required policy changes in migration controls in line with the EU’s demands
(Trauner 2009a, 2009b).

In the case of neighbouring countries with no membership perspective, political
maneuvering by EU institutions and MSs has been important to exercising the EU’s authority
and influence. In the relations with the eastern European neighbours of the Union (i.e., Ukraine,
Moldova, Belarus, Georgia, Armenia, Azerbaijan), the EU’s experience with the Western
Balkans provides a map for possible future action (Interviewee 27, in Brussels, July 2008).
Similarly — as was the case with the Western Balkans — visa dialogue and a roadmap to a visa-
free regime function as leverage for the EU to demand compliance with its norms and rules, and
hence allow it to intervene into third states’ governance capacities in migration and border
management. Facilitating mobility for the neighbouring countries’ nationals (that was restricted
in the first place due to the introduction of strict visa rules by the EU for these potentially “risky”
nationals) emerges as a tool to secure third countries’ co-operation on irregular migration. This
co-operation includes undertaking policy changes to align security and mobility rules in line with
European ones, with roadmaps for a visa free regime used as a potent foreign policy tool with

“willing” partners, who are themselves interested in a liberalized travel regime to the EU for
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their citizens. What happens in the external dimension, then, is representative of the processes

used by the EU to balance its security interests with third-countries’ sensitivities and interests.

3.3.1. Readmission Agreements as a Foreign Policy Tool

Since the mid-1990s, the principle of readmission has become one of the pillars of the EU MSs’
approach to dealing with irregular immigration. Deportations of the foreigners deemed to be
staying “illegally” in a given country has been common, and EU governments had sought
signing readmission agreements with third countries. These agreements have been viewed as an
important tool to reduce the effect of irregular migration, together with the MSs’ policies of
detention and expulsion of foreigners who do not have the right to stay in the country. Since, in
the 1990s, EU governments struggled to return third country nationals when their “home”
countries were unwilling to co-operate in repatriating these individuals, they saw an “added
value” in the “Europeanization” of the readmission policy. An effective return policy was
envisioned as an important tool to enforce migration control measures. In 1999 in Tampere, EU
member states agreed that, upon the Council’s mandate, the European Commission would have
the competence to negotiate EU-wide readmission agreements with non-EU countries.

At the EU level, the implementation of the external migration policy objectives has been
undertaken in two manners — through international agreements and co-operation programming,
on the one hand, and through the GAM policy on the other (Weinar 2011). The EU’s signing of
readmission agreements with countries of origin and of transit of migrants and its migration
clause are the two examples of the EU’s attempt to institutionalize an inter-state regime aimed at
regulating irregular migration through international norms. For the sake of comparison, in the

last ten years (2001-2011), the migration clause has appeared in 13 treaties, while the human-
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rights clause features in 15 treaties (Weinar 2011, 9).% In turn, the GAM contains a list of
instruments that EU governments have agreed to use when seeking to establish migration
relations with third countries. The success of migration controls in the EU is commonly
presented as being dependent upon the willingness of other countries to assume responsibility for
their nationals (present in the EU territory without authorization) and/or for “transit” migrants
entering the EU from their territories.

Readmission co-operation is revealing in terms of the substance of the policies promoted
by the EU and its MSs, as well as of the power relations (both among states and among states
and international organizations in the business of migration management) constituted in the
process. Its analysis enables us to trace the invention of the political rationality and the
technologies of the EU’s “migration diplomacy.” Arguably, in its negotiations with third
countries, the Commission has faced the limitations of EU MSs’ security-driven approach to
migration co-operation with third countries (as was initially expressed in the sole emphasis on
readmission negotiations and other migration control measures to prevent irregular immigration)
and the unwillingness of third countries to enter into readmission relations. To make the policy
of inter-state migration co-operation workable, the Commission has been inventive with regard
to possible incentives to offer in exchange for “willingness” to co-operate on migration. As a
result, the EU has expanded the range of migration issues raised in negotiations with non-EU
countries, thereby increasing the EU’s influence over third countries’ internal migration policy-

making. This claim is elaborated below.*

% The human rights clause is a stipulation that the countries that have concluded trade and other agreements with the
EU must respect human rights. It is a conditionality clause in the EU’s external relations.

% |t should be acknowledged that EU governments have frequently acted in parallel or against the Commission
negotiating a readmission agreement with a given country. With the Mediterranean countries, usually unwilling to
enter into agreement with the EU, member states have also been inventive and adoptive in cases when the
Commission had been unable to conclude the readmission negotiations or where their implementations had been
“hindered by administrative obstacles and a lack of co-operation from the authorities of the signatory country”
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In 2000, the Commission received its first mandate to negotiate readmission agreements
on behalf of the European Community from the European Council. Pakistan, Russia, Morocco,
and Sri Lanka (in 2000), Hong Kong and Macao (in 2001) were the first countries selected by the
Council to negotiate EU-wide readmission agreements. Only in February 2002, when EU MSs
and the Commission developed a plan on combating illegal immigration to the EU, concrete
criteria and strategic considerations in determining what countries should be approached to
conclude readmission agreements were developed (Coleman 2009). These included: the
migration pressure, the existence of bilateral agreements, future accession negotiations, the
geographical position of a country, the added value of a community-wide agreement, and
geographical balance and coherence (Council 2002c). Notably, similar criteria were selected to
determine with which countries the EU should intensify migration co-operation (Council 2002d).
In 2004, in its proposal for a common readmission policy for the EU, the Commission suggested
considering such criteria as geographical proximity of a country to the EU, the kind of migration
problems a given country faces, its level of development, and the intensity of its relations with
the EU (Commission 2004b). This proposal reflected the migration-development thinking
promoted by the Commission in its migration policy proposals.

Recognizing that readmission agreements were negotiated “in the sole interest of the
Community,” the Commission argued that incentives were needed to induce non-EU countries to
co-operate on irregular migration and readmission. It argued that negotiations on readmission

can only succeed if they are part of a broader co-operation agenda, which takes duly into
account the problems encountered by partner countries to effectively address migration

(Cassarino 2007, 180). Cassarino’s research on the Mediterranean countries show that some EU MSs have started
“to devise a broader framework of co-operation based on administrative arrangements, bilateral deals and exchanges
of letters and memoranda of understanding as an alternative to formal readmission agreements, arguing that these
new forms of “compromise” foster co-operation on readmission” (2007, 180). Such informal arrangements were
meant to secure bilateral co-operation on readmission and to minimize or avoid defection by the implementing third
country, and they have implications on state-to-state relations and migrants’ rights. In particular, they foster
convergence between states around short-term, security-driven interests in relation to migration management.

[114]



issues. This is the reason why the Commission considers that the issue of “leverage” — i.e.
providing incentives to obtain the co-operation of third countries in the negotiation and
conclusion of readmission agreements with the European community — should be
envisaged on a country by country basis, in the context of the global policy, co-operation
and programming dialogues with the third countries concerned (Commission 20023, 25).
In addition, the Commission tried to inject development-related goals into the predominantly
security-oriented migration co-operation with third countries. In particular, it emphasized the
need to better understand the migration situation in third countries, the effects of international
migration on them, as well as the ways in which the EU could help these countries, and match it
with the availability of financial resources in line with the needs of third countries — including
financially — to regulate international migration (Ibid., 4). Rather than simply providing financial
resources for the “repatriation of immigrants and rejected asylum seekers, for management of
external borders, and for asylum and migration projects in third countries” (Ibid., 4), — which
was the position and preference of the EU MSs most concerned with addressing “illegal
immigration” — the Commission suggested including development-oriented goals into relevant
Country Strategy Papers (CSP).*! These measures would target “the root causes of migration
flows,” such as poverty, ineffective political institutions, and local conflicts (Ibid., 4). In the
Commission’s interpretation, including “a global development package” in the CSPs for
developing countries would encourage them to sign readmission agreements with the EU. This
package would need to be supported with an increase in migration-related funding, as well as be
complementary with the general EU’s development priorities for a given country or region (Ibid.,
5). Nevertheless, the Commission’s proposals remained within the dominant framing of
migration co-operation aimed at reducing and preventing irregular migration. In December 2005,

MSs endorsed this “migration-development” initiative under the GAM, making migration-

development one of the aspects of the EU’s external migration relations (discussed below).

%1 CSPs contain information about the programming priorities of the EU in relation to a given country or region.
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The Commission also recognized that the incentives provided might not necessarily be
adequate and satisfactory to the cooperating country:
In certain cases, this specific accompanying support may not be sufficiently attractive.
Indeed, the readmission agreements can have important consequences for the third
countries concerned. As transit countries, they can be confronted with considerable
charges, of both a technical and financial nature, since they will have to deal with the
repatriation of the persons concerned. Even the reintegration of its own nationals can
generate for a country additional constraints for its labour market or for its programmes of
government aid.
In those cases, and in the context of the global policy, co-operation and programming with
the third countries concerned, the European Community and the Member States, should be
ready to consider supplementary types of incentives. At Community level, the margin of
maneuver for these incentives is however limited (Commission 20023, 26).
Thus, the Commission drew MSs’ attention to the need for “supplementary types of incentives”
such as: granting better market access or tariff preferences (if WTO compatible), additional
development aid (but without penalizing those countries that pose no significant problem
regarding migration), a more liberal visa policy, or increased quotas for migrant workers. The
Commission, however, acknowledged the tensions that existed between MSs and their
unwillingness to further communitarize these policies, stating that such compensatory measures
seemed “difficult to negotiate at the level of the Community, not least since it would suppose
substantial co-operation and co-ordination from and between the Member States” (Ibid., 26). The
EU’s inability to come to an agreement internally has limited the scope of options available to
the Commission in its attempts to develop deeper migration relations with non-EU countries.
Under such circumstances, finding financial incentives has been a major priority for the
Commission and the Community in general, and there has been an increase in the EU’s funding
for migration- and border-related projects for third countries. First of all, funding for

immigration, asylum, and external border matters was incorporated into the EU’s co-operation

frameworks with third countries in 1999 when the Community received competence on these
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matters. In particular, migration-related objectives were inserted into the Commission’s
programming of activities within relevant Country Strategy Papers (CSPs) and National
Indicative Programmes (NIPs), funded through existing geographical funding instruments
(Commission 2002a).*? Attention was given to traditional regions of emigration, with the
activities covering such issues as: “the establishment of policies and infrastructures for
welcoming asylum seekers, institution building (in particular with regard to police and judicial
systems and the improvement of external-border checks), measures to combat illegal
immigration and trafficking in human beings, and the return and reintegration of refugees and
displaced persons” (Ibid., 39).

Secondly, the EU has introduced special financing for migration-related co-operation
with non-EU countries into its budget. The first special budgetary line (called “B7-667"") for non-
EU and non-accession countries was approved by the Council in 2001, and it targeted third
countries’ capacities to cope with their “readmission obligations,” to assist the Union with
voluntary return, and to combat trafficking in human beings.*® Under this budget line, the
Commission financed what it called “innovative” projects in partnership with third countries of
origin and transit (Ibid., 40). The Commission saw this spending as, on the one hand, a way to
develop the external dimension of the EU’s migration policy and implement the EU’s interests
and goals, and, on the other hand, as a form of assistance to third countries (CSES 2007, 124).
The budget included €42.5 million for 2001-2003, with the implementation of the projects taking
place in 2001-2006, with 28 per cent of the total budget remaining uncommitted due to a

combination of factors (e.g., low number of applications, poorly advertised calls for funding)

%2 Among these were programmes like PHARE, TACIS, MEDA, and CARDS, all part of the EU’s geographical
priorities for co-operation.

$DpGILs web-site, accessed January 15, 2009,
http://ec.europa.eu/justice_home/funding/intro/wai/funding_2004_2007_en.htm
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(CSES 2007). There were 50 projects funded by the Commission, and they covered, among
others, such topics as the establishment of migration management policies, voluntary return and
reintegration policies, and prevention of illegal immigration. The projects were geographically
dispersed, with, for example, 9 per cent of the total budget committed to cross-regional projects,
10.5 per cent spent on projects in Russia/CIS/Eastern Europe, 22 per cent in the Maghreb
countries, 21.5 per cent spent in Afghanistan and Pakistan, and 11 per cent in the Balkans (CSES
2007, 80-81). As was mentioned in the independent review prepared by a third party, in
comparison with geographical funding instruments, this theme-focused funding provided the
Commission with more flexibility to adapt to the needs of implementing partners and countries
concerned and to test “different approaches to tackling migration issues” (CSES 2007, 124).3*
This programme served as a testing ground for future programming in the area of migration co-
operation with third countries, which with time started targeting themes and regions/countries
more specifically, as is shown below.

In 2003, the Commission argued for a separate programme of financial and technical
assistance in the area of migration and asylum in order to show the EU s solidarity with those
third countries “committed to improving management of migratory flows” (Commission 2003b).
A separate thematic programme was meant to signal the Union’s willingness to provide
incentives for the countries willing to co-operate, as well as to increase the political visibility of
the EU’s positive action in addressing its migration problems. As a result, the programme called
AENEAS (with a total budget of € 250 million for the period of 2004-08) was approved to assist
third countries to improve their capacity for migration management and refugee protection,
tackling illegal migration, building up their border-control capacities, and enhancing document

security (Regulation (EC) No. 491/2004). In 2004, the Council and the European Parliament

% For more analysis of this budget line implementation, see CSES (2007).
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agreed that it was necessary for the Community to have a programme “designed to provide a
specific additional response to the needs of third countries in their efforts to manage more
effectively all aspects of migratory flows, and in particular to stimulate third countries’ readiness
to conclude readmission agreements, and to assist them in coping with the consequences of such
agreements” (Regulation (EC) 491/2004, L80/1, emphasis added). The Regulation listed such
objectives as: the development of legislation in the field of legal immigration, information about
and development of legal migration (which also included “raising of public awareness of the
advantages of legal migration and the consequences of illegal migration™); the development of
national legislation and practices of international protection, as well as increasing third countries’
reception capacities; the establishment of “an effective and preventive policy in the fight against
illegal migration;” and readmission and durable reintegration policies and practices (Commission
y. u., 2).

The programme aimed to strengthen co-operation between EU MSs, third countries, and
the international actors involved in migration issues. This financing was intended “particularly,
but not exclusively” for those third countries “actively engaged in preparing or implementing a
readmission agreement initialled, signed or concluded with the European Community” for
projects that brought together, “in a coherent and complementary way, the general principles of
community co-operation and development policy and national and regional Community co-
operation and development strategies” and were “consistent with the Community efforts which
contribute to addressing the root causes of migration” (Regulation (EC) 491/2004, L80/2). The
funding targeted actions in the fields of management of migratory flows, return and reintegration
of migrants in their countries of origin, asylum, border control, refugees and displaced people. It

funded 107 projects, organized geographically in accordance with the “migratory route” concept,
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and thematically in accordance with the Community’s interests (i.e., return-reintegration/
readmission, irregular migration/border management, asylum and protection, migration
management, legal/labour migration, human trafficking, and migration and development/
remittances).®

The AENEAS programme was implemented in 2004-2006 and distributed € 120 million
(Commission y.u.). In 2006, it was replaced by a Thematic Programme for the Co-operation with
Third Countries in the Area of Migration and Asylum for the years 2007-2013 (TP hereafter)
(Commission 2006b). The TP reflects a renewed agenda of “global” co-operation on migration
and asylum as expressed in the GAM, with the labour migration and migration-development
dimensions added to the previously present migration-security dimension of co-operation with
third countries. Although it is still too early to assess the impact of this financial programme on
the EU’s migration relations with non-EU countries, the main features of this financial
instrument are analyzed here.

Still aimed at increasing non-EU countries’ capacities in the migration and asylum fields
and reaching the internal policy priorities of better managed migration flows towards the EU, the
TP provides assistance in the areas of: migration and development; economic migration; illegal
immigration; voluntary return and reintegration of migrants; and international protection. In a
Strategy Paper adopted by EU governments, the primary importance of the migratory route
concept and of the EU’s geographical priorities was emphasized (Council 2006c, 5). In other
words, the above listed thematic priorities were subordinated to the geographical and “migratory
route”-based approach that “seem[ed] to better respond to the way migration is envisaged at EU

level, i.e. on the basis of geographical priorities” (Council 2006¢, 5).% In funding the projects,

% For more analysis of the AENEAS implementation, consult Picard et al. (2009).
% Such routes as the Southern migratory flows (south-north migration), the Eastern migratory route (east-west
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the EU prioritized the regions of emigration and transit towards the EU, although other countries
were eligible for funding as well.

Another important change by MSs to the Commission’s Proposal for the TP was the
decision not to finance “per se” projects designed to address directly the root causes of
migration, or humanitarian operations. Instead, financial aid was to have a “limited scope” and a
“specific and technical nature,” targeting state capacity-building in third countries. In addition,
TP would fund projects that encourage “co-operation initiatives in which partners of countries of
origin, transit and destination will develop and share experience and working methods on the
various aspects of migration” (Ibid., 4, 7). The TP thus promotes further regional co-operation on
migration, as it finances global and multiregional initiatives that are aligned with the
Community’s priorities on migration. Funding of activities that develop legislative and
institutional capacities of third countries to host immigrants and asylum seekers, features
prominently in the programme. Under migration-development theme, however, EU governments
only elected to fund information campaigns about the link between migration and development
among migrants, diasporic groups, and countries of origin; other aspects of migration-
development activities can be funded under the EU’s geographically-based financial instruments
(i.e., ENPI and DCI).

According to the Commission, the financing that was available under the B7-667 budget
heading “contributed to ensuring increased visibility of the Community’s external action in the
area of migration among the Member States, the administrations of certain third countries, as
well as within certain specialised international organizations and an increasing number of non-

governmental organisations” (Commission 2006b, 5). Further visibility and internal coherence in

migration), the flows from and through the Middle East and Gulf countries, the flows from Southern and Eastern
Asia and the Pacific, and the flows from Latin America and the Caribbean were identified.
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external migration policy has been targeted by the consequent policy developments and financial
programming by the Community. The TP, in particular, has been justified

by the need to provide a horizontal Community framework to strengthen co-operation

between EU actors, third countries and international actors concerned by the migration

phenomenon, with a view to encouraging greater understanding of the challenges and
contributing to the quest for balanced and mutually satisfactory solutions.

The thematic approach answers the wish of the Commission to ensure greater visibility

for the contribution made by the Community’s external policy to migration issues and

may facilitate the creation of synergies between the Community and Member States

approaches in the field (Commission 2006b, 7).

In addition to increasing the visibility of the EU in migration policy, this external policy field
serves to consolidate and maintain policy coherence within the EU, providing the basis for better
exchange and co-operation between MSs and EU institutions.

What is also interesting in the Commission’s Communication on the TP, but not present in
the Strategy Paper approved by EU governments, is the emphasis on the ownership of the co-
operation agenda by third countries’ governments. Unlike in the previous programme, the
Commission chose to include respect for democratic principles and the rule of law and for
human and minority rights as “an essential element to be taken into account” in the selection of
projects to be funded under the TP 2007-2013. In the Commission’s words,

the actions financed under the thematic programme should be associated with measures

aimed at strengthening democracy, human rights, core labour standards and decent work,

and the rule of law. Measuring progress in the promotion of these fundamental values is a

key element of the needs and performance assessment prior to any further funding of

identified actions. This approach would foster the third countries’ ownership of migration

and asylum related issues (Commission 2006b, 9).

In another place, the Commission mentions its intention “to involve third countries in the actions
financed from the thematic programme in order to develop their ownership,” as well as to inform

them about the actions programmed and implemented (Ibid., 14). At the same time, the

Commission seeks certain independence of action in third countries by involving NGOs. The
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Commission states: “While the formal agreement and ownership of third countries should be
sought, the thematic programme will give the Community a certain autonomy and flexibility vis-
a-vis governments of beneficiary countries: the Commission will be free to fund actions through
NGOs and other actors of the civil society without government’s agreement, in cases where co-
operation is restricted or in situations of difficult partnership” (Ibid., 14).

Notably, having introduced financial assistance to advance the EU’s external migration
relations, the Commission and the Council endorsed and introduced monitoring and evaluation
mechanisms that have created pressure on third countries to comply and to show the
“willingness” to reform. Thus, the Commission included migration aspects into the strategic
framework of co-operation with countries (“Regional and Country Strategy Papers” - CSPS) in
order to provide incentives for readmission agreements and for the recurrent review and
reassessment of the migration situations in third countries. In 2003, the Council mandated the
Commission “to monitor relations with third countries which do not co-operate with the EU in
combating illegal immigration” and work out individual recommendations on migration for
every partner country (Council 2003b). In December 2003, EU MSs agreed that the monitoring
mechanism will be used to track “the migratory situation in the third countries concerned,
including their administrative and institutional capacity to manage asylum and migration and the
actions being taken in order to tackle illegal migration” (Commission 2005¢, 2). Intended “to
identify options through which the EU and its Member States might co-operate to support the
relevant country in migration management” (Ibid, 2), such innovation allowed the Commission
to use data collection, monitoring and reporting to gather information and create pressure on

third countries.
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Thus, we can observe that financial assistance allows the EU to partner with international
and national non-governmental and intergovernmental organizations and both directly and
indirectly steer third countries’ migration management policies and institutional capacities.
Utilizing the migratory route concept, the EU and its international partners seek to influence
migratory flows toward EU territory, while increasing the capacities of its neighbouring
countries, and countries further afield, to process and possibly host humanitarian migrants, as
well as prevent individuals from entering EU territory in irregular status.

Similarly, visa facilitation emerged as an incentive for third countries to commit to
signing readmission agreements and to broader co-operation “against illegal immigration,”
turning visa facilitation agreements into a “carrot” for neighbouring third countries and an
expression of “a real partnership in external relations” (Council 2005¢, 18). In addition, they
have come to be viewed in the EU “as an opportunity to compensate for the negative side effects
of the EU Eastern Enlargement” (Trauner and Kruse 2008, 416), that is, the Schengen restriction
of freedom of movement for citizens of new neighbouring countries.

In the Commission’s interpretation, the aim of a common readmission policy is to
stipulate technical procedures for return of third country nationals, whereas a common return
policy, with its focus on humane treatment and the human rights of the deportees, is meant to
save the credibility and integrity of the legal EU immigration system (Commission 2003b;
Commission 2004b). These two policies have been viewed as cornerstones of the EU’s policy
against irregular immigration, with the return policy intended to minimize the criticisms of the
EU immigration and asylum policies by human rights organizations. In the official discourse,
insisting on humane return and ensuring third countries’ compliance with international human

rights norms is the EU’s responsibility; it is committed to adhering to human rights and the
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dignified treatment of foreigners when undertaking deportations. Here is a representative quote
that shows the Commission’s position on the readmission policy:

In policy terms, Community readmission agreements are a necessary tool for an efficient
management of migration flows into the European Union. As they facilitate the swift return
of illegal migrants, they are a major element in fighting illegal immigration and contribute
to stable immigration and a reduction in entries in the EU member states. Concluding such
agreements is also seen as a means of giving to the public opinion, sensitive to the subject
of immigration, a tangible proof of the willingness to take concrete measures for a greater
control of migratory flows. This is a legitimate concern even if it is obvious that
readmission agreements alone will never be sufficient to solve the problem of illegal
immigration. Moreover they also help to undermine the activities of internationally
operating smuggling networks, which are behind a significant part of the illegal
immigration in Europe (Commission 2004b, 7).

Criticized by human rights organizations for the practices of sending potential refugees
into the countries that did not respect the principle of non-refoulment and where migrants may be
treated with disrespect, the European Union’s approach to migration control transfer to third
countries started to include a transfer of the European and international human rights norms and
practices. One of the interviewees described the EU’s position on concluding readmission
agreements with non-EU countries in the following way:
The objective of the readmission agreements is to agree between parties on the
administrative procedures to be followed in case of readmission requests. So, readmission
agreements are in principal an administrative tool facilitating the return of people who
have been found staying illegally [on a territory of a signatory country]. So, in a sense, ...
taking into account that all states around the world under the international law have an
obligation to take back their own nationals, these agreements are basically facilitating
something which is, as far as we are talking own nationals, an obligation... (Interviewee
25, in Brussels, June 2008, emphasis added).

As far as third-country nationals are concerned, readmission agreements are viewed by the

European Commission as a tool to “modernize” non-EU countries’ migration and border controls

in line with European and international norms:

In this respect [the third-country nationals clause], ... Ukraine has another two years to
take measures in this regard. And these measures for Ukraine, of course, should include the
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conclusion of readmission agreements with its eastern and south-eastern neighbours and
countries further to the east. ... They will have to beef up their border controls on the
eastern side in particular but also on their western border. They will have to improve the
detention centres they have. They will have to bring up, let’s say, to the European
standards, let’s say, the administrative infrastructure in Ukraine dealing with illegal
migration and related issues. In that way, you may also consider such an agreement as a
tool which will stimulate Ukraine to beef up and bring up to the European standards the
way it is dealing with illegal migration at this point in time (Interviewee 25, in Brussels,
June 2008, emphasis added).

Within the EU, a position on a standard template for bilateral readmission agreements between
an EU member state and a third country was approved in November 1994, and it did not contain
any provisions on the readmission of third-country nationals (Council 1999a, 3). The first draft to
include such a clause was adopted within the Schengen context in November 1997 in a draft
submitted for a standard Readmission Agreement between a Schengen State and a third country
(Ibid., 3), turning it into practice in the EU external relations.
Readmission, however, is presented as only one part of the EU’s migration management
approach:
[...] the EU is of course developing the external dimension of the migration policy in
particular with regard to the countries bordering on its external borders... Because we do
not want to create “fortress Europe,” and the EU has [as] one of its main objectives in the
migration policy the objective of facilitating people-to-people contacts to allow the
movement of people to the extent possible on the European continent and between the
neighbours. So, we have the visa facilitation agreements in place with Ukraine, as well as
with Russia, which facilitate people-to-people contacts. So, readmission is only part of the
migration deal, if you like, that the EU is establishing with its neighboring countries
(Interviewee 25, in Brussels, June 2008).
However, it is not acknowledged that the need for such balance and comprehensiveness in the
relations with third countries emerged as a result of third countries’ insistence, wish or even
resistance to co-operate without any incentive, reward or concession on the part of the EU. The

scope of the EU’s migration relations hence is being directly affected by the responses the

Commission and the MSs get while pursuing their interests in co-operation with third countries.
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Therefore, the system of “migration partnerships” that the EU countries have sought to
establish with third countries should also be viewed through the lens of effective readmission and
return, with “effectiveness” being understood as the institutionalization of the readmission
system in accordance with the respect for the human rights of the returned individuals. Here
then, the “civilized” practices of more or less forced “removal”, or deportation, and treatment of
migrants in detention or holding facilities are supposedly transferred to peripheral non-EU
countries in close proximity to the countries of origin of labour migrants and asylum seekers.
Such a transfer of norms has led to the establishment of “the European space of circulation,”
with migration controls increasingly “externalized” and deportation and the construction of
illegality of mobile human subjects used as the main instruments in governing human mobility

both inside and across the EU’s borders (Karakayali and Rigo 2010).

3.3.2. Security Paradigm versus Development Paradigm in the EU’s External Migration
Relations: The Post-Hague Developments

The softening of the EU’s security-driven migration co-operation with third countries has been
taking place through the insertion of development and migrant-oriented policies and incentives
into the EU’s “comprehensive” and “balanced” approach to migration management. In its
Communication “Integrating migration issues in the European Union's relations with third
countries” (Commission 2002a), the Commission for the first time attempted to put migration
back into its broader context, emphasizing the causes and both positive and negative effects of
international migration. It elaborated the link between migration and development and presented
a list of tools that were meant to potentially balance the interests of EU MSs, of countries of
origin of migrants, and of migrants themselves. The Commission’s proposal was built around the

concept of “migratory routes,” and it came up with a list of measures that would help the Union
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to engage countries of origin further afield from its territory. Its migration management model
targeted the migration management capacities of third countries and sought to involve migrants
in the regulation of migration. The Commission also introduced such notions as “circular
migration,” “mobility partnership,” and the idea of involving diasporas in the socio-economic
development of their “home” countries through remittances and other investments.

Having utilized the concept of the “root causes” of migration, the Commission was able
to introduce a development aspect into the migration management discourse in the EU, and to
gradually — and partially — dilute the purely restrictive and security-oriented discourse and
agenda of co-operation with non-EU countries. This shift in the EU’s approach has in part been
engendered by the growing popularity of the migration and development linkage in the
international migration policy discourse in the 2000s, and the EU’s desire to play an important
role in international migration and development co-operation (Lavenex and Kunz 2008). The
Commission also seized an opportunity to influence internal EU debate on migration co-
operation by referring to the international discussions on migration and development. Once
accepted into the EU’s policy, the migration/development linkage has expanded the list of
measures that can be promoted in “migration partnerships” and has been used to steer the
internal governance of the countries from which irregular migrants come to the EU. In particular,
the European Union has emphasized the linkage between migration, development, and good
governance, seeking to improve their relations with the countries of origin of migrants. These
tools are, in a Foucaultian sense, technologies that enable the Commission to micro-govern third
states and migrants.

Initiating the migration-development linkage in the EU’s discourse on proper migration

regulation has created an additional political space for the EU to attract third countries into
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“migration partnerships;” facilitation of legal migration and development opportunities are
offered in exchange for non-EU states’ willingness and commitment to prevent irregular
migration of their nationals or of transiting foreigners to the EU. Nevertheless, the EU’s interest
in addressing potential insecurities associated with the migration and mobility of third country
nationals and the priority it gives to the reduction of unauthorized immigration flows remain
intact. This can be seen in the parallel development of technology-driven surveillance, checks
and monitoring mechanisms at the EU’s external borders and the (in)security-driven screening
built into its visa policy. In parallel to the introduction of facilitated travel and migration
opportunities for third-country nationals, there has been a growing — though unrelated — trend of
combining various techniques (for example, biometric identifiers, storage of personal data in
databases with these data shared transnationally) in order to establish so-called “smart” borders
where a sovereign logic of border controls can be exercised (Bigo 2011). These techniques allow
the authorities in charge of providing territorial access to foreigners to thoroughly “sift”
travellers to the EU, either in EU consulates or at the borders (Guild 2003, 2010; Bigo and Guild
2005). Thus, the discursive construction of a nexus between security and freedom of movement
and immigration has remained intact. “Correct” behaviour of non-EU governments in controlling
migration flows is stimulated by incentives, and rewarded in the form of financial assistance and
closer trade and economic co-operation, as well as police and other security co-operation.
Concerned with ensuring the security of movement across borders, the EU has
emphasized the need for increasing the capacities of third countries’ law enforcement agencies
(such as border guards and ministries of internal affairs). Third states’ reform records are
regularly assessed through such measures as monitoring, data collection, study missions, joint

working groups, reports by NGOs and inter-governmental organizations working in third
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countries, and exchange of information on the migration situation, as well as through the
activities of Immigration Liaison Officers (ILO) placed in third countries.

In the Council’s 2008 conclusions about partnerships with countries of transit and origin,
MSs included a section on measures without which the global approach to migration
management cannot be “implemented effectively” (Council 2008c). These are measures to build
administrative capacities in third countries and regional organizations so that they can be
prepared to partner with the Union and properly handle the mobility given to their nationals.
They include: various mechanisms of knowledge and expertise transfer to third countries’
authorities (e.g., twinning, training); generation of information about the internal economic and
labour situation; increased protection against document fraud (through obligatory registration,
improved registry office services, and use of modern technologies including biometrics), and;
introduction of an integrated border-management strategy.

Additional reiterations of the Commission’s approach to improving the impact of
migration on development were proposed in the Communication “Migration and Development:
Some concrete Orientations” (2005), for the 2006 UN High Level Dialogue on Migration and
Development. This Communication was the Commission’s elaboration of some of the ideas and
mechanisms proposed earlier in 2002 (mentioned above in Section 3.2). In line with the
international discussion, the Commission opted to focus on the issue of remittances and
migrations’ participation in the development of their “home” countries (which denotes their
countries of origin). The measures recommended by the Commission include: facilitation of
transfer of remittances (based on the increased knowledge of these financial flows), creation of
incentives to enhance the role of diasporas in the MSs as actors of home country development,

encouragement of circular migration and return to the country of origin, and mitigation of the
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negative effects of “brain drain.” Therefore, migrants, their private money, and their activities in
“home countries” became a target of governance for the Union.

The measures proposed focused both on the individual migrant, and on the authorities of
her country of origin. Focusing on an individual migrant takes the external dimension agenda
beyond the realm of purely inter-state co-operation. Instead, migrants become more directly
incorporated into the governance of migration and development overseen by the EU; they
become objects of governance, by both the receiving and the sending states. The Commission
expressed its interest in discussing with willing developing countries “ways to overcome
obstacles to remittance flows and to consider, where appropriate, whether specific technical
assistance to improve their financial and economic infrastructure could be made available by the
Community in the framework of its programmes, as well as by the European Investment Bank”
(Commission 20053, 5). It proposed to provide financial intermediation between willing
international financial institutions and willing third countries and to support collective
remittances by diaspora organizations and local organizations investing into local development
in third countries. The Commission proposed to support third countries in mapping their
diasporas in the EU MSs and creating databases of diaspora members willing to contribute to the
development of their home countries, and to support the links between diaspora groups and their
home countries. Also, it invited EU governments

to identify and engage diaspora organisations which could be suitable and representative
interlocutors in development policy and/or possible initiators of development projects in
countries of origin. It would also welcome steps by the organisations representing
diasporas involved in the development of countries of origin to set up a mechanism that
could ensure appropriate representation of their interests at EU level, in particular as far as
policies of interest to these countries are concerned (Commission 2005a, 6).

Such measures and mechanisms, arguably, make the European Union into an agent steering

migration processes and population movements by incorporating willing parties into the process,
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and creating incentives and ‘ownership’ of the process by both migrant communities and third
country governments. For the governmental state, governance involves paying attention to small
details and governing at the level of micro-processes, instructing, and creating incentives to
widen participation in such micro-processes. Back in 2002, the Commission had envisioned the
possibility for greater involvement of diasporas in the development of their home countries if
good governance could be fostered and investment climate improved. It stated: “it is up to each
diaspora member to decide whether, to what extent and in what form (s)he wishes to contribute
to the development of his/her country of origin. Public policies in this area can only provide
incentives, facilitate and be responsive to people’s own initiatives” (Commission 2002a, 21).

Another issue to discuss is the Commission’s continuous insistence — at least since 1994
— upon the need to include legal labour migration into the EU’s comprehensive migration
management strategy. Such ideas as facilitation of voluntary return, creation of opportunities for
temporary migration in the form of circular migration, and the expansion of the use of temporary
or “virtual” return by migrants for the sake of the development of their home countries were
proposed by the Commission. Facing negative public opinion towards immigration in MSs and
their governments’ reluctance to talk about positive immigration potential, the Commission
proposed a list of measures that could prevent migration flows while at the same time addressing
the developmental needs of the countries of origin. To regulate migration flows and maintain
transnational links, the Commission opted to take on the role of a facilitator between EU MSs,
third countries, and migrants by creating or maintaining “an infrastructure” for the development
of these transnational links that would potentially benefit the countries of origin.

With the MSs’ approval, the external dimension of the EU migration policy evolved to

include the formal formulation of the agenda on “migration and development.” The Commission
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and the EU as a whole saw its participation in the global migration and development dialogue as
a way “to play a leading role and gain in political and visibility terms in given a concrete
expression to the notion of co-operation on migration and development” (Council 2006c, 28).
Thus, the migration and development agenda has become a new way to influence the migration
policies of the countries of origin and transit, i.e., through co-operation and partnership. This
agenda has also increased the EU’s importance in the international migration and development
field by financing both “global” and regional cooperative projects and best practices (Ibid., 28).
In addition to the security framework in which migration was placed in the 1990s — especially in
the context of eastern enlargement — migration-and-development-related measures have become
part of the EU’s migration governance, and have been inserted into the EU’s Global Approach to

Migration as tools for governing migration flows from third countries.

3.3.3. The Global Approach to Migration: the EU’s Toolbox of Influence?

In September of 2005, in the European Commission’s words, “Over just four days, hundreds of
migrants, mostly young men from sub-Saharan Africa desperate to get to Europe, tried to enter
the Spanish towns of Ceuta and Melilla” (DG JLS y. u., 1). These events attracted a great deal of
public and media attention. The arrival of these “mostly young men from sub-Saharan Africa”
created a “crisis situation” and spurred the public debate about the “seriousness of illegal
migration,” and this stimulated EU leaders to take measures in order to prevent human deaths at
sea and on land. It was clearly not the first instance of migrants dying on their path to the EU
territory. As of June 2012, the European network against nationalism, racism, fascism and in

support of migrants and refugees titled “UNITED for Intercultural Action” has tracked a total of
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16,264 documented deaths because of restricted access to the EU territory.*” According to the
estimates of the International Centre on Migration Policy Development (ICMPD), at least 10,000
individuals have died in the last ten years in sea waters washing southern shores of the EU
(Kroeger 2007). Nevertheless, the events of September 2005 galvanized a reaction from EU
institutions and MSs. After a series of informal and formal discussions about possible measures
to address “illegal immigration crisis” in the EU, the European Council approved the so-called
Global Approach to Migration (GAM) in December of 2005.

By adopting the GAM, EU governments sought to establish a new political dialogue on
immigration between the European Union and African countries and to enhance migration co-
operation between the EU and its neighbouring Mediterranean countries. In 2007, this approach
was extended to Eastern and South-Eastern neighbours. In the Commission’s interpretation, the
GAM represents a new way of resolving migration dilemmas in the European Union by
cooperating with non-EU countries from where immigrants to Europe originate. The GAM put
together migration, external relations, and development policy with the goal of addressing
migration in an integrated, comprehensive, and balanced way in partnership with third countries
(Commission 2006a).

On the occasion of endorsing the Commission’s proposal for the GAM (Commission
2005d), the European Council noted “the increasing importance of migration issues for the EU
and its Member States and the fact that recent developments have led to mounting public concern
in some Member States” (Council 2005a). The Council also underlined

the need for a balanced, global and coherent approach, covering policies to combat illegal
immigration and, in co-operation with third countries, harnessing the benefits of legal

%" The organization keeps record of only those deaths that can be put down to “Fortress Europe”, including border
militarization, asylum laws, accommodation, detention policy, deportations, carrier sanctions, etc. Their records go
back to 1 January 1993. More information is available at
http://www.unitedagainstracism.org/pages/campfatalrealities.htm.
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migration. It recalls that migration issues are a central element in the EU’s relations with a
broad range of third countries, including, in particular, the regions neighbouring the Union,
namely the eastern, south eastern and Mediterranean regions (Ibid., 3).
The Global Approach was intended to increase the political visibility and importance of the
Union’s actions in international migration management (Interviewee 23, in Brussels, June 2008).
In addition, the Commission sought to include a promise of legal migration opportunities in
order “to allow the EU to gain credibility in the eyes of its partners and to reach the next stage of
co-operation with them” (Commission 2007b, 16).

The GAM expanded EU governance beyond the neighbouring “transit” countries (with
which the security paradigm remains paramount) towards countries further afield from the
Union, with priority given to the countries that produce the largest number of irregular migrants
to the Union. The discursive linkage of migration to the EU’s development agenda is more
salient in the framing of the EU’s relations with African countries, than in the framing of its
relations with its immediate eastern and southern neighbours (where the security/migration link
remains dominant). Such rhetorical differences notwithstanding, security- and control-oriented
measures are present in the EU’s actions targeting irregular migration flows from the south as
well, with surveillance operations carried out by FRONTEX and MSs in the southern maritime
waters (see Carling 2007; White 2007).

Considering the number of years of co-operation with the eastern neighbours on migration
and borders,® the extension of the Global Approach towards the east (Commission 2007b) was
largely a symbolic move that formalized the de facto status quo and was intended to increase the
coherence and coordination of action between MSs and the EU institutions in external migration

relations. In addition, it showed the level of comprehensiveness the Union sought to reach in

% The Community funded projects on border and migration management in eastern European countries since the
1990s under the TACIS programme and later under the special migration-focused financial instruments.
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attempting to address migration challenges through the global coordination of states’ actions. For
example, the Commission proposed to expand the geographical reach of the Global Approach
beyond the immediate transit and sending countries (i.e., Turkey, the Western Balkans, the
Russian Federation) and some ENP countries (i.e., Ukraine, Moldova, Belarus, Armenia,
Azerbaijan, Georgia) to include other countries of origin and transit further afield. It rationalized
such an extension by appealing to the complexity of the concept of “migratory routes” (one of
the foundations of the Global Approach) and the need to encourage co-operation among non-EU
countries at the regional and global level, as well as between countries facing similar challenges
with regard to migration management (Ibid.). Such regional co-operation had been extensive in
Eastern and South-eastern Europe in the framework of such intergovernmental platforms as the
Budapest process and the Soderkdping process, or within the Baltic Sea co-operation structure.
Having instituted the global approach in its policy, the Union overall — and the Commission in
particular — have encouraged their experiences and best practices in addressing migration
problems to be shared among the regions and countries. Moreover, the Commission’s support to
fostering regional coalitions and platforms on migration management was based on one of the
principles of the EU’s ED-JHA Strategy — specifically, the principle of regional co-operation in
addressing such international threats as terrorism, organized crime, and illegal immigration.

The GAM employs various instruments to operationalize the EU’s co-operation with
third countries. | suggest that we classify them into (1) operational co-operation platforms (i.e.,
“Mobility Partnerships” and the “Common Agenda on Migration and Mobility”), and; (2) tools

aimed at knowledge transfer and the fostering of transnational migration expert communities.

“Mobility partnerships” as a strategic tool for the cross-border governance of labour
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First introduced as part of the migration-development framework (Commission 2002a), the
“Mobility partnerships” are a new strategic tool designed to “balance” the EU’s security interests
(i.e., in tackling illegal labour immigration) and labour market needs with third countries’
interests in remittances and migrants’ interests in secure and legal employment opportunities.
Still in its infancy, “mobility partnerships” are tailored to a specific country and provide the
overall framework for managing various forms of legal movement between the EU and the third
country. Mobility partnerships can be completed only with countries that are “committed” to
addressing irregular immigration and have concluded readmission agreements with the Union. In
the Commission’s conceptualization, all three components of the Global Approach (i.e., legal
labour migration, illegal immigration, and migration and development) should be present in
mobility partnerships for them to be effective tools of co-operation with third countries. Notably,
this is the first EU-wide tool that includes opportunities for temporary labour migration into the
Union, education and training opportunities for non-EU nationals seeking work, research
opportunities, or pursuing studies in the EU. It is intended to enable citizens of a partner country
“to have better access to the European Union (EU)” (Commission 2007a, 3). Although mobility
partnerships are concluded in accordance with the level of relations the EU has with a particular
country, their composition provides for a tailored and flexible approach enabling adjustment of
the partnership “to the ambitions of the country concerned and of the EU, and to the level of
commitments which the third country is ready to take on in terms of action against illegal
migration and facilitating reintegration of returnees, including efforts to provide returnees with
employment opportunities” (Commission 2007a, 3, emphasis added).

Since 2008, mobility partnerships have been piloted with Moldova and Georgia on the

so-called “Eastern migration route,” and with Cape Verde and Tunisia on the “Southern
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migration route.” Moldova and Cape Verde — two priority countries for the EU — were the first
countries willing to conclude these action-oriented agreements.*® These agreements are neither
legally nor politically binding.*® The Commission and participating EU MSs can withdraw from
the partnership at any time the third country fails to comply with its commitments (Commission
2009); no reciprocal right of withdrawal is given to a third country (though the latter may simply
withhold from or stop implementing the agreement).

The Commission’s dependence on EU governments’ participation complicates its ability
to negotiate a meaningful proposal with third states. The mobility partnership as a tool, however,
was designed to be flexible enough allowing other MSs to join in after the start of a partnership’s
implementation. Most likely, “mobility partnerships” have potential to increase coordination and
coherence among EU institutions and MSs in conducting “migration diplomacy.” Parkes (2009),
for example, has also suggested that mobility partnerships have potential to become a “model for
policy coordination” in the EU. Evidently, the commitment of the EU and its MSs to providing
meaningful and symmetric partnership opportunities for third countries that go beyond restrictive
and security-oriented measures to address the problem of unauthorized immigration into the EU,
remains to be seen. But, again, the need to adapt to situations in which third countries are
unwilling to enter into more expansive migration relations with the EU can be seen in a recent
proposal to have an alternative framework to mobility partnership which the Commission dubs
the “Common Agenda on Migration and Mobility.” At the core of this alternative lies an idea of

two parties agreeing on “common recommendations, targets and commitments within each of the

¥ Willingness and readiness to commit to co-operation on the part of a non-EU country played a role in how the first
two countries were selected for a pilot run of the “mobility partnerships” (Interviewee 23, in Brussels, June 2008).

“0 There is no reinforcement mechanism in place to make the parties — both EU member states and non-EU country
— to enter into cooperative relations and to implement taken-on projects or obligations.
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four thematic pillars of the GAMM,” with the possibility to upgrade to a Mobility Partnership at

a later stage upon mutual agreement (Commission 2011b, 11).

Knowledge transfer tools

Besides mobility partnerships and return and readmission mechanisms, there are also what the
Commission calls “knowledge tools,” “dialogue tools,” and “co-operation tools” (Commission
2011b).** At the core of all these variously categorized tools lies a single premise of knowledge
and expertise transfer to the “willing” countries as the EU and its implementing international
partners (such as ICMPD, IOM, UNHCR) are the main drivers and “service-providers” to
governments of cooperating countries. For example, migration profiles for such countries as
Ukraine and Russia have been produced by the IOM. Studies and statistical reports are compiled
both by European experts and local experts, whereas impact assessments, fact-finding missions,
EU migration missions, twinning and other operational co-operation projects are, again,
undertaken by European experts. They are used to collect information and up-to-date analysis of
the migration situation in a particular country, as well as to introduce European practices in the
migration area to local experts and policy-makers. While having a solidaristic and egalitarian
idea of assistance to cooperating governments in dealing with their migration challenges, their
implementation is not free of criticism. In the case of migration missions, for example, Weinar
(2011, 10) points out that “their destination is usually decided unilaterally by the EU side without
prior consultations with the country in question.” Therefore, the ownership of this knowledge

about migration situations is not necessarily produced collaboratively.

“n the Commission’s interpretation, “knowledge tools” include migration profiles, mapping instruments, studies,
statistical reports, impact assessments and fact-finding missions. “Dialogue tools” include migration missions,
seminars and conferences, whereas “co-operation tools” cover capacity-building, co-operation platforms, exchanges
of experts, twinning, operational co-operation and targeted projects and programmes (Commission 2011b, 12).
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3.3.4. Migration Partnerships: Shared Responsibility and Solidarity?

Political dialogue with non-EU countries on migration has been built on the idea (promoted by
the EU) of the shared responsibility between countries of origin, destination and transit of
migration. Solidarity in migration management is another innovative political rationality of
cross-border governance of population movement that is being promoted by the EU in its official
documents.*? One of the principles of EU internal governance, the language of “solidarity,”
together with “coherence” and “complementarity” among EU institutions and MSs, has also been
used recently in relation to third states’ co-operation on migration with the EU. It was in the
GAM (2005) that the language about solidarity with non-EU countries was endorsed for the first
time. The 2008 European Pact on Immigration and Asylum (Council 2008d) also mentions this
concept. However, it was elaborated only in 2008 when the Commission put out a proposal on
how to advance the EU’s comprehensive immigration policy.

The Commission’s 2008 Communication, “A Common Immigration Policy for Europe,”
added new dimensions to the EU’s immigration policy discourse. In it, the Commission
suggested organizing immigration policy around “the main strands of EU policy — prosperity,
solidarity and security” (Commission 2008a, 4, original emphasis). In the Commission’s
interpretation, the EU needed to use the principle of “solidarity” both for internal co-operation
and in immigration co-operation with third countries, while being guided by the ideas of mutual
trust, political and operational solidarity, transparency, shared responsibility, and joint efforts

(including financial solidarity and burden-sharing). In order to show “solidarity” with third

*2 This concept has been used in the 2006 Brussels European Council Conclusions, the Future Group’s report
(2008), the “European Pact on Immigration and Asylum” (2008), and in the Commission’s Communication “A
Common Immigration Policy for Europe” (2008). The recently approved Stockholm Programme for the
implementation of the area of freedom, security and justice also uses this concept.
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countries, the Commission proposed establishing “genuine partnerships” with third countries,
paying attention to the “opportunities for legal mobility, capacities for migration management,
identification of migratory push factors, protecting fundamental rights, fighting illegal flows and
enhancing possibilities to let migration work in service of development” (Commission 2008a, 9-
10, emphasis added). The Commission thus pushed for a rethinking of the migration-
development nexus in favour of development per se, rather than migration prevention. From this,
we can assume that the Commission proposed to measure the “genuineness” in partnerships in
terms of EU MSs’ abilities to meet the migration policy interests of third countries, rather than
simply to pursue their own interest in migration prevention and control through political pressure
and financial means. The Commission, at least in its rhetoric, seeks to balance the interests of
both sides in the name of “proper management” of immigration flows towards the EU but also
for the sake of development in third countries.

It should also be noted how the Commission conceptualized the two other principles —
prosperity and security — of the common immigration policy. It suggested measuring
“prosperity” in terms of legal immigration’s contribution to the socio-economic development of
the EU, granted that clear rules of legal immigration, matching skills of labour migrants to the
needs of MSs’ economies, and integration of immigrants were established in the EU. As far as
the security principle is concerned, the Commission reiterated the four policies already in place:
1) a harmonised visa policy (including the facilitation of travel for “bona fide travelers” and the
usage of technologies “to enable differentiated, risk-based checks on visa applicants”); 2)
integrated border management, with strengthened operational capacities of FRONTEX; 3) the
policies addressing irregular immigration and human trafficking, and; 4) the return policy

(Commission 2008a, 11-12).
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The Stockholm programme (2010-2014) also attempts to strike a balance between the
freedom of movement and mobility, and the Union’s right to secure and protect its borders and
territory. Yet, the latter got more attention in the programme. Thus, MSs agreed that managing
access to “Europe in a globalized world” should combine an integrated border management and
effective visa policy, facilitating access to “bona fide travelers” through various “smart” border
technological tools that would prevent “risky” individuals from entering the Union. In this
formulation, the ability of the EU to exercise control over its external borders and territory is
presented as a maxima to be reached, while the negative effects of increased controls on
population movements go unmentioned. Technology is presented as a panacea against the
menace of illegal immigration, whereas the “illegality” is created by these controls to begin with.
In parallel, the Stockholm programme reaffirms, normalizes, and fetishizes the right to control
one’s borders and territories as an expression of states’ sovereign right.

In the official EU discourse, the distinction is drawn between migration and mobility. To
portray a positive international image, the EU presents itself as being open to various categories
of legitimate travellers. The Stockholm Programme, for example, states:

Access to Europe for businessmen, tourists, students, scientists, workers, persons in need
of international protection and others having a legitimate interest to access EU territory
has to be made more effective and efficient. At the same time, the Union and its Member
States have to guarantee security for its citizens. Integrated border management and visa
policies should be construed to serve these goals (Council 2009a, 4, emphasis added).
Apparently, the openness of EU territory is maintained through the construction and maintenance
of a legitimate/illegitimate foreigner binary, and an emphasis made on the security of travel.
Whereas the EU seeks to prevent or stop foreigners from using ‘illegitimate’ ways of getting

employment and/or residence in EU territory, it presents itself as being open and welcoming to

‘legitimate’ foreigners and to persons seeking protection. On the other hand, such measures as
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the increased protection of the EU’s external borders, with a greater operational role given to
FRONTEX and to the technological creation of “smart” borders with automated controls, are
promoted as the measures to prevent illegal immigration and increase MSs’ capacities in
differentiating the flows of people into “good” and potentially “risky”. While the EU talks about
its benevolent aims and openness to legitimate travelers, it simultaneously funds various security
arrangements to beef up its external borders. Since the 1990s, control over its external borders
has been a priority for the EU. FRONTEXs role in controlling illegal entry into the Union has
been increased, with necessary increases in its budget and operational deployment at land and

sea borders in MSs (Léonard 2010; Carrera 2007; Jorry 2007).

3.4 Population, Territory, Sovereignty
While international co-operation on migration regulation remains sporadic and consultative
(Koslowski 2009), the EU presents a rich case of regional migration co-operation that — despite
similarly being a non-binding political platform for co-operation among “willing” partners — is
much more intense than in the international arena. The EU migration regime incorporates
innovative governance practices to bind third countries into delivering on promises, especially
with migration controls. The so-called “migration partnerships” are based on “joint ownership”
of the partnership, with financial support and other incentives provided by the EU, leading to
increased interaction of government officials, migration and security experts.

The association of the “territory-borders-migration control” with sovereign power is
blurred nowadays, if it ever was so clear. Migration controls have been extraterritorialized and
hence, exercised outside of the remit of sovereign power traditionally understood to be enclosed

within borders on a given territory (even when these borders are dispersed to consulates and any
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other places where the control over the movement takes place). Aiming to achieve control over
the movement of some categories of suspicious populations through technology-based, “smart”
techniques, “the sovereign states have accepted a displacement of their sovereignty beyond their
borders for these techniques to work” (Bigo 2011, 42). More than that, the states — and it applies
to EU states — “have largely externalised their sovereign technologies and policing practices by
obliging their ‘neighbours’ to participate actively in their controls towards movement of
population coming from outside and being rebranded as third country nationals” (Bigo 2011, 42).
Such externalization of sovereign technologies and policing practices, however, is not associated
with “the dislocation or erosion of state sovereignty” (Bigo 2011, 42); rather, such practices are
categorized as “pooling” of sovereignties aimed to strengthen the states’ sovereign right to
control population movements.

The question then is, what happens with the sovereign power of those states to which
migration controls and policing practices are transferred if the sovereign exercise of migration
control is no longer directly and mainly associated with the territory and the borders? Can we
interpret the institutionalization or intensification of migration controls, as well as the
fortification of borders, in those countries as an increase in their sovereignties as the global
discourse of international migration would claim? On the one hand, we see the extension of
European Union authority indirectly guiding third countries in their migration management
policies. This trend is accompanied by the construction of a “global” space of migration
governance, in which all are encouraged to participate. Indirect rule is driven by expert
knowledge and monitoring of the migration situation in non-EU countries. The functionaries in
charge of guarding the territory and borders thus enable the continuity of the sovereign power,

despite the governmental logic in place. The EU seeks to control the numbers and directions of
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human movement towards and within its territory by negotiating the scope of its power over
productive populations (i.e., labour) comprised of third country citizens. Such negotiations are
voluntary and are only possible in exchange for a third country’s commitment to fight irregular
migration toward the EU territory.

On the other hand, we see the acceptance and encouragement by the Commission of the
extension of the sending states’ reach towards their nationals residing in EU MSs in the
suggestion that non-EU states “map” their diasporas in EU countries. In addition, the
Commission proposed to act as an intermediary between diasporas, financial institutions, and
third states, thus gaining more techniques of governance vis-a-vis the financial flows of migrants
towards third countries. Arguably, the exercise of migration controls within one’s territory may
in practice — if not in rhetoric — cease to matter for the states’ sovereignty claims. For now,
however, the loss of control over people’s movements at the state borders continues to be
interpreted as a threat to national sovereignty and security.

As Neil Walker suggests, in today’s international system “sovereign power is
increasingly asserted along functional boundaries cross-cutting the territorial division of the
Westphalian map” (Walker 2003, 22, quoted in Gammeltoft-Hansen 2008, 9). In the case of
refugee regimes, for example, this trend has been observed “in the growing emergence of
cooperative legal frameworks between EU or Member States and third countries effectively
extending sovereign functions beyond EU borders” (Gammeltoft-Hansen 2008, 9). Such cross-
border co-operation causes the renegotiation of territorial or national conceptualizations of
sovereignty, rather than a complete rejection of the Westphalian order (Ibid., 9-10). For EU
member states, migration management discourses create spaces for re-interpreting sovereignty as

they negotiate the scope and territorial reach of a key feature of their nation-state authority:
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population management. At the same time, the governmentality of “global” migration
management enables the re-institution of their sovereign power as expressed in the logic of
border controls (with an emphasis on dataveillance techniques) and preventative measures in the
territories of third countries, or at the external EU borders (through FRONTEX operations). This
takes places within the historical situation of governmentality, when an implied loss of
sovereignty is being “compensated through the resurgence of sovereignty within the field of
governmentality” (Butler 2004, 56).

Gammeltoft-Hansen (2008) has showed that states — due to diversity in national and
international laws on refugee protection — have exploited the differences in national refugee
regimes with regard to the distribution of responsibilities and the standards of protection owed to
humanitarian migrants (2008, 14-15). Gammeltoft-Hansen argues that EU countries seek third
states’ territories as “offshore” zones for reduced human rights obligations and less costly
humanitarian undertakings by providing third countries with resources to handle migratory flows
and assume responsibility for asylum seekers. In other words, offering some assistance to other
states to manage migratory flows is a more cost efficient strategy for the EU than providing
residence and integration assistance to new migrants. EU MSs’ external strategies have also been
dubbed “the policy of delegation” aimed at transferring responsibility for control over unwanted
populations to “countries of origin” and “transit” of migrants, thereby removing “responsibility
for action and judgment from the legal arena of the state” (Basaran 2008, 344). Co-operation on
migration control and labour migration may potentially expand into an informal regime when
willing states negotiate the parameters for governing the productive capacities of their
populations across borders. The problematic of the government has become a matter of how to

enable mobility, while simultaneously monitoring movement (Larner 2008).
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An analysis of the operational co-operation of the authorities in charge of border
protection, combined with knowledge of the technical details of co-operation on re-admission,
allows us to see how the EU and its eastern neighbours are negotiating their sovereign
jurisdictions beyond (in case of the EU) and within (in case of EU’s neighbours) their territorial
borders. We should also ask what effects these sovereignty games have on political, social and
economic transformations in Europe, where Europeanization and globalization dynamics
overlap. How are states able to exercise their authority beyond the borders that constitute them as
that authority in the first place? Such questions regarding transformations in sovereignty, or the
internationalization of governance, require further studies and examination of many areas,
including migration. However, it is through the focus on states’ regulation of population
movements that we can see how the foreigner emerges as a convenient object on which to apply
political authority. The figure of the foreigner makes it possible for states to reclaim their real or
perceived control over their borders and to emerge as potent governance structures mobilized to
protect citizens against security threats and to create positive welfare opportunities for their
nationals.

In the concluding chapter, 1 will return to the question of what the externalized migration

management means for how we understand sovereignty and the demarcation of borders.

Conclusions

EU co-operation with third countries on migration management has followed closely interrelated
geographical and thematic lines that correspond to the Union’s external governance ambitions.
The thematic and issue priorities of the Union reflect separate logics and flexibility of co-

operation at the national, regional and the ‘global’ levels. Five themes are of key interest to the
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European Union: migration and development, control of external borders, prevention of irregular
migration, asylum and international protection, and legal (labour) migration. Population control
seems to be at the core of states’ negotiations over their sovereignties and the territorial reach of
their governing practices. By intervening in the third states’ capacities to manage their
populations, the EU reinforces its own and third countries’ control over their populations.
Simultaneously, there is another dynamic in place — a push beyond nation-state migration control
towards a “global system” in which states’ apparatuses are united, with the common goal of
controlling population on a greater, supra-national scale.

The Union uses a geographically differentiated and targeted approach in which co-
operation with a third country is individualized and tailored to the latter’s internal situation, both
in terms of political and economic development and migration dynamics. In a managerial
approach, the EU co-operates selectively with countries willing to commit to tackling the EU’s
migration challenges, while packaging it in the language of “partnership” and “joint ownership,”
“common interests,” flexibility, and openness to third countries’ needs. It creates incentives for
co-operation (for example, facilitated travel arrangements for third country nationals or access to
legal employment through a “mobility partnership”). The act of incorporating third states’
concerns and challenges into the EU’s thinking on how migration could be ordered and regulated
in the interests of all countries concerned becomes normalised. In addition, the individual
migrant becomes incorporated — especially in regard to the migration and development agenda —
into the “development” of their “home” countries through the facilitation of remittances, the
involvement of diasporas in the development of their “home countries,” and by promoting
“circular labour” migration. The system that emerges is designed to meet the EU’s interest of

reducing “illegitimate” migration flows, but at the same time, to offer third countries something

[148]



in return (e.g., development opportunities, legal routes for labour migration, facilitated mobility
for bona fide travellers).

Indeed, MSs and EU institutions make use of multilateral platforms (even those
established outside of the EU framework) to transfer knowledge, expertise, policy solutions and
common practices on migration and asylum (Lavenex 2007). These platforms are meant to
facilitate exchange of information and create peer-pressure on participating states. For example,
the S6derkoping process was initiated to provide “training and a forum for comparing national
experiences and disseminating best practices and for peer pressure mainly, but not exclusively,
on asylum management, between WNIS countries, some EU MSs (with the Swedish Migration
Board in a leading role), the UNHCR and the IOM” (Commission 2007b, 42). The expansion of
the Budapest Process to the CIS countries, for example, was motivated, among other things, by a
need to inform and make the CIS countries aware of the European Union policies on migration.
Bringing these countries into the framework of various international and European platforms,
with officials invited to attend conferences, seminars and other training events, adds to both
formal and informal co-operation. With the help of international platforms, policy convergence
takes place. Such rules and norms transfer blurs the lines between the inside and outside and
expand the boundaries of the EU’s governance beyond its borders (i.e., through regulating
people’s mobility). Securitizing practices sustain the dichotomy of ‘wanted’/’unwanted’
travellers and migrants, when the mobility of the ‘wanted’ (e.g., professionals, skilled migrants,
academics and researchers, diplomats) is welcomed and of the “unwanted” (e.g., refugees,
asylum seekers, low skilled and unskilled migrants, poor, unemployed) — controlled (see Guild

and van Selm 2005). By demanding from third states to be in control of their borders to stop
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unauthorized movement into their territory, the EU reinforces the logic of the state’s control over
entry and exit of its national territory.

The European Union promotes global migration management and seeks to foster regional
co-operation among states facing similar challenges with emigration and immigration, irregular
migration, human trafficking and smuggling, readmission and return of nationals to their
countries of origin, etc. The political significance of the Global Approach to Migration lies in the
fact that it is an umbrella term and platform that provides flexibility to incorporate tools and
practices deemed beneficial to all partners involved, that is, states of origin, destination, transit,
and finally migrants themselves. Global migration management becomes a convenient platform
that consumes governmental technologies (e.g., biometrics for border protection) and creates and
maintains social spaces (e.g., detention centres, airports as mobility control zones, local border
traffic regimes) for population control.

The GAM thus (1) creates the environment for increased influence on agenda setting in
international migration management; (2) extends its governance beyond the EU’s borders into
the territories of the neighbouring countries and/or countries of origin of immigrants, and; (3)
allows the EU to influence developing countries and their citizens through migration. The EU
pursues both exclusionary and inclusionary practices in order to secure the EU’s legitimacy in
the eyes of its own citizens, citizens of third countries, other states and non-state organizations
that together play their role in the governance of immigration and human mobility. Linking of
migration to the development agenda has opened up new spaces for the EU’s intervention and
increased the EU’s leverage in negotiations with third countries on irregular migration
management. These measures, in combination, crystallize as the way to reclaim the “control over

borders” that are said to be disappearing with growing interdependence.
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CHAPTER 4. MIGRATION POLICY AND POLITICS IN UKRAINE AND RUSSIA,
1991-2011

We all originated from a country where population relocation was strictly
controlled, both by the authorities and, we can say, by popular opinion.
Migration is perceived to this day as an object for control. A foreigner is
perceived nowadays as an object for control. [...] We are talking about the
official position. Thus, it must be controlled, must be restricted. The logic is
absolutely rudimentary, and it has not disappeared (O. Malynovska, in
Kyiv, May 2008).
Introduction
The creation and exportation of the EU’s migration and asylum law, policies, and practices to
non-EU and non-accession countries have aimed to regulate migration flows towards EU
territory. As indicated earlier, there has been an externalization of migration controls, especially
to the accession countries that bordered the EU. What remains less studied are the options of
third countries’ governments that have been “co-operating” and “assisting” the European Union
in its endeavor to establish a system of migration control. The role of non-EU governments in
creating the exclusionary migration regime in wider Europe, and their power and authority to
exclude foreigners, needs to be interrogated. Ultimately, it remains predominantly accepted that
a nation-state has a sovereign right to population management by determining entry and exit
rules for its nationals, as well as foreigners seeking to enter or remain in the territory. Why then,
and under what conditions, have third countries like Ukraine and Russia permitted — or actively
implemented — elements of the EU’s migration regulation and control implicitly — or sometimes
explicitly — assisting the EU to establish the system of “control at a distance”? The policies of

these countries — placed in this study into a category of “the distance” in relation to the EU’s

indirect rule and where migration controls are being implemented and executed — should not be
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ignored in the analysis of the EU’s migration regime and its implications for international
migration governance.

This chapter examines migration politics and policy-making in Ukraine and Russia after
the break-up of the Soviet Union in order to provide background information prior to analyzing
these countries’ international co-operation on irregular migration with the EU. 1 first review the
post-independence situation with international migration in Ukraine and lay out the domestic
legislative and policy environment in the 1990s and early 2000s that led to Ukraine’s migration
co-operation with the EU. Secondly, I discuss the challenges of migration policy- and institution-
making in the Russian Federation in 1991-2010. | explore the legislative and institutional
frameworks of migration policy in order to show the framing of the migration debate in Russia,
in national and economic security terms. The tracing of migration politics and policy-making in
Russia stretches up to the year of 2010 as | want to highlight the endogenous processes of
migration policy-making in this country. Because the Ukrainian government has been exhibiting
attention to migration under pressure from the EU, more recent changes in its migration policy
are discussed in Chapter 5.

| advance an argument that the degree of European and international influences on
migration policy of a given non-EU country is determined by factors such as: (1) the domestic
situation with international migration flows, (2) the legacy of domestic migration and political
membership norm-making, or lack thereof, (3) foreign policy orientation towards the EU, and (4)
a country’s participation in the international migration norm-making and in the international
migration organizations (e.g., IOM) and intergovernmental processes (such as the Budapest
process). In turn, migration politics is heavily dependent on the local perceptions and discourses

on international migration, as well as on the experiences with immigration and the degree of
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politicization of (racially and ethnically different) immigration. The latter largely influences and
determines what governance purposes migration politics may be called upon to play for the

government of a given country.

4.1 Ukraine: Entering the World Map of Contemporary International Migration

As a post-Soviet country that was isolated from the world by the Iron Curtain and the strict
migration and border controls of the Soviet Union, Ukraine is a relative newcomer to the world
of international migration and migration-related legislation and policy making. Thus far, it has
developed a system of legislative norms and administrative practices on migration but they
remain patchy. Migration policy has not been a priority for the Ukrainian government (O.
Malynovska, in Kyiv, May 2008). Inter-institutional disagreements over what migration policy
should be, continuous inter-agency “turf wars” — both over internal state budgets and external
donors’ funding — and the lack of political will to prioritize migration are some of the factors that
have caused continuous institutional restructuring and discussions over the conceptualization of
migration policy. At some point, migration responsibilities in Ukraine were dispersed among
nine authorities (see Table 4.1 for the historical distribution of functions among various
government bodies). The most recent attempt to create an institution in charge of migration was
made by the current President of Ukraine, Viktor Yanukovych. In response to the EU’s
requirements (as laid out in the EU-Ukraine Action Plan towards visa liberalization signed in
2010), in April 2011 the president decreed the establishment of a centralized body, the State

Migration Service of Ukraine, in charge of developing and implementing a migration policy.
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Table 4.1. Central executive bodies involved in migration issues and their responsibilities

Entity Area of responsibility
1. Ministry of Internal Affairs of Ukraine | Coordinating activities to counter illegal
(MIA) migration
2. Ministry of Foreign Affairs of Ukraine | Visa policy and consular activities
(MFA)
3. Ministry of Labour and Social Policy | Setting quotas for the labour market in
of Ukraine Ukraine
4. Ministry of Health of Ukraine Controlling the sanitary and
epidemiological situation in Ukraine
5. State Committee for Nationalities and | Handling refugees (to be reorganized as
Religion (SCNR) under the Ministry | part of the State migration service of
of Justice of Ukraine Ukraine)
6. State Border Service of Ukraine (SBS) | In charge of border control; countering
illegal migration at the state border
7. Security Service of Ukraine Monitoring and control of foreigners in
relation to national security
8. Ministry of Education Dealing with foreign students to Ukraine
9. Ministry of Youth and Sports In charge of permission for family
immigration

Adapted from: Table 3 “Central Executive Bodies involved in migration issues and their
responsibilities” (IPA/ICPS 2009, 22).

4.1.1. Ukraine — A Country of Emigration, Transit Migration, and Immigration

Ukraine has garnered international attention with regard to migration due to its status as a
country of origin and transit for labour migrants and human trafficking. Labour migration (both
legal and irregular) from Ukraine and transit migration through Ukraine have become the focal
points of the country’s “international migration relations.” With the break-up of the Soviet Union
in 1991, Ukraine became one of the countries participating in international migration. On the one
hand, its citizens acquired the right to leave the country freely, without special authorization
from the state (as was the practice during the Soviet era), and emigration became a possibility.

Facing the social and economic hardships of the early post-Soviet years, some Ukrainian

nationals became either legal or irregular labour migrants, working on a short-term (e.g.,
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seasonally, or occasionally as petty traders doing cross-border sale and purchases) or a long-term
basis abroad (Pyrozhkov, Malynovska, Marchenko 1997; Pyrozhkov, Malynovska, Khomra
2003). On the other hand, Ukraine’s close geographic proximity to the affluent western European
countries and the opening of its borders has contributed to the country being used as a transit hub
by migrants travelling further west from Africa, Asia and the Middle East (Malynovska 2006).*®
Having relaxed its border controls, with no yet established and organized system of visa issuance
for foreigners, Ukraine became one of the countries in a migration route used to transport labour
migrants to western European countries, causing the IOM and some European governments to
become alarmed by Ukraine’s “transit” potential (IOM 1994a).

During the Soviet era, immigration into Ukraine was prevalent over emigration and came
predominantly from other Soviet republics (Malynovska 2006). Since the mid-1990s the ethnic
constitution of foreigners arriving in Ukraine has included groups that had not historically
resided there (i.e., ethnically, culturally and “racially” different immigrants from Asia, Africa,
and the Middle East) and who became dubbed “non-traditional migrants” (Malynovska 2006;
Braichevska et al. 2003). The 1990s also witnessed the return of ethnic Ukrainians displaced
during the Soviet era, and the emigration of various ethnic groups from Ukraine to the USA,
Israel, Germany, and Russia.

Although there are no comprehensive statistics on the flows of unauthorized migrants
through Ukraine, the country is viewed as a supplier of “illegal” labour to Europe. It is common
knowledge in Ukraine that since the borders were opened, some compatriots have been making

attempts to enter or stay in an irregular status in some European countries (especially in Poland,

*® In accordance with the temporary arrangement on visa issuance, foreigners were able to get an entry visa to
Ukraine issued by the Ukrainian consulates and diplomatic representatives abroad, issued by the consulate points
and by border guards at the state border crossing points, and issued by the relevant bodies of the Ministry of Internal
Affairs (Cabinet of Ministers 1993).
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Portugal, Italy, Spain, and Greece), in the USA, and in Russia. Their vulnerable situations,
hardships and labour “adventures” abroad have been a recurrent topic in the Ukrainian media.**
It is also recognized by international and local experts that Ukraine is a supplier and a transit
country for human trafficking. Some have argued that irregularity and/or illegality have been
viewed by Ukrainians as “the main model of a ‘successful” migration abroad” creating a
favourable environment for the business of human smugglers and traffickers (Nikonova 2004,
my translation). Nevertheless, the estimates of irregular migrants — both in Ukraine and in other
countries — are frequently speculations or guestimations compiled on the basis of information
variously provided by the governments of countries of destination, Ukrainian diplomatic
missions, church organizations or NGOs that work with unauthorized migrants in Europe, as
well as through the volume of remittances transferred to Ukraine (Mansoor and Quillin 2007).
In the categorization of law enforcement authorities of the EU countries, Ukraine is
widely referred to as a country of origin and transit of “illegal” immigration into European
countries. According to the EU Centre for Information, Discussion and Exchange on the
Crossing of Frontiers and Immigration (CIREFI), Ukraine is part of the Central European
migration route, which is one of five identified global routes of irregular immigration into the EU
(which also includes Russia, Poland, and Slovakia). This route is mainly used by migrants from
the Far and Middle East, Southeast Asia, and the Commonwealth of Independent States (CIS).
The Central European route was a major concern before the EU enlargement to the east
and the expansion of the Schengen regime to these countries. The importance — that is, in terms
of perceived risks — of this route has declined since the late 1990s as the countries in the region
augmented their border and migration controls. Nevertheless, in the risk assessment by

EUROPOL, Ukraine is still described as one of the major “origin and transit points for illegal

* For examples, see Hutsul (2004); Starodub (2005); Soronevych (2009); Hryhorash (2010).
[156]



immigrants/victims of trafficking” heading into the EU (EUROPOL 2010, 31). EUROPOL
considers that the country’s geographical location — as the neighbour of the EU and at the
intersection of flows between east and west and north and south — makes it a significant hub to
be exploited by organized crime. Moreover, the country’s geographical location may make the
EU more vulnerable to organized crime activities from Ukraine if the EU lifts its visa
requirements for Ukrainian nationals (EUROPOL 2011). Ukrainians are among the top ten
nationals denied access at the external borders (FRONTEX 2011).

At the same time, Ukraine is the second destination country in Eastern Europe and
Central Asia* with 5.3 million migrants present in the country (IOM 2010a). The Russian
Federation (12.3 million) and Kazakhstan (3 million) are the other two out of the top three
destination countries that, in total, host 80 per cent of the international migrants in the region
(UN DESA 2009, referenced in IOM 2010a, 190). There is also some evidence to suggest that
Ukraine — as a “transit migration” country in relation to the EU — has now become a point of
destination for some migrants unable to get further west (Duvell 2008; Pylynskyi 2008; Y.
Pylynskyi, in Kyiv, May 2008; V. Chumak, in Kyiv, May 2008). Existing research on transit
migration shows that sometimes migrants change their intention about destination countries and
instead remain in “transit” countries for longer than the term “transit” would imply or our
understanding of “transit migration” allow us to imagine (see Ivakhnyuk 2008). The state
statistics on immigration to Ukraine since 2005 show an increase in the number of immigrants

selecting Ukraine as their destination point but the numbers are still in the single digit thousands

*° The 2010 World Migration Report covers the following Eastern European and Central Asian countries in this
comparison category: Albania, Armenia, Azerbaijan, Belarus, Bosnia and Herzegovina, Georgia, Kazakhstan,
Kosovo (as defined by the UN Security Council Resolution 1244), Kyrgyzstan, the former Yugoslav Republic of
Macedonia (FYROM), Moldova (Republic of), Montenegro, the Russian Federation, Serbia, Tajikistan,
Turkmenistan, Ukraine, and Uzbekistan (IOM 2010a, 190).
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per year. The country may be becoming a destination by choice and not only because of
migrants’ inability to proceed further west.

Similarly to their western counterparts, Ukrainian law enforcement agencies use the
concept of “migration routes” in their classification of migration flows towards Ukraine. The
Vietnamese, Pakistani-Indian, Sri Lankan-Bangladeshi, Afghani, Chinese, Kurdish, Uzbek and
Tajik, and Chechen migration “routes” are identified as the major migration channels into
Ukraine, and these are based on the countries of origin of the migrants (ICPS/IPP 2006, 11-12).
These are also the major source countries of migration through Ukraine. According to the
statistics provided by the State Statistics Committee, these countries are also among the major
source countries for immigration into Ukraine.

The widely accepted labeling of Ukraine as a “transit” zone of international migration has
affected domestic perceptions of migrant communities. Consider the following excerpt from the
2006 ICPS/IPA report entitled “Ukraine’s policy to control illegal immigration:”

Ukraine is not only a transit country, but also a destination country for illegal migrants who
remain in Ukraine for various reasons. Vietnamese, Iranian, Arabian, Chinese, Turkish,
Indian, and Pakistani diasporas have already developed in Ukraine. Currently, a
community of emigrants from African countries is being formed. According to the official
data, some 8,000 Chinese, 6-8 thousand Vietnamese and about 6 thousand Afghani
nationals reside in Ukraine today. However, practically no studies have been carried out to
evaluate these communities of illegal migrants in terms of their real numbers, their socio-
economic and criminal situation (ICPS/IPA 2006, 12, emphasis added).
Without providing any evidence or factual data, the authors of this report further claimed that
such diaspora communities conduct a “criminal business of ... transporting illegal migrants
through Ukrainian territory to EU countries” (ICPS/IPA 2006, 13). Evidently, there are groups of
foreigners involved in smuggling their nationals through Ukraine further west. It is problematic,

however, that such claims are made about migrants in a blanket fashion; this is an environment

where the presence of foreigners in the country is largely embedded into the language of
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organized crime. Consequently, public discussions that are saturated with language about “third
world” criminals abusing the country feed into xenophobic sentiments in Ukraine. Moreover,
since there is a dearth of academic research studies on migration flows from and through
Ukraine, any form of information that is available becomes widely circulated and cited, even if
the original source features unsubstantiated claims and lacks credible data. For example, in its
National Indicative Programme (NIP) for Ukraine (2011-2014), the European Commission cited
this same 2006 report as its major source of information about the “illegal” migration situation in

Ukraine.

4.1.2. Migration Flows and Politics of the 1990s-early 2000s

Having gained its independence in 1991, the Ukrainian state had to develop institutional and
legislative capacities to regulate the entry and exit of both nationals and foreigners, as well as to
regulate the status of foreigners present on its territory. Initial legislative norms can be divided
into two categories: 1) norms for Ukrainian citizens, including the laws on travel and on labour
migration, and 2) norms for foreigners entering Ukraine.

In January 1993, the government of Ukraine cancelled the system of total control over
any travel abroad for its citizens. The incumbent government also cancelled the system of
obligatory registration for foreigners. The same month, the Ukrainian parliament approved a law
“On Citizenship.” A year later, in January 1994, the parliament adopted a law “On Rules of Exit
and Entry to Ukraine for Citizens of Ukraine” that guaranteed Ukrainians a right to leave and
return to the country freely. Ukrainians received the right to hold a national passport allowing
one to travel abroad. In addition, the Ukrainian parliament approved a law that allowed

Ukrainians a right to be employed or conduct entrepreneurial activities abroad. For a country that
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had such a heavily regulated regime of movement both internally and externally, these were
“revolutionary laws” (Malynovska 2004).

Between 1993 and 1996 the Ukrainian government concluded agreements with such
countries as Russia, Belarus, Moldova, Armenia, Latvia, Lithuania, Poland, Czech Republic and
Vietnam, to regulate the legal stay and employment of their nationals on a reciprocal basis
(Malynovska 2004). In the 1990s, Ukraine participated in the framework agreement on labour
migration among CIS countries, as well as in the CIS efforts to curb unauthorized labour
migration.“°

To regulate the status of asylum seekers from the former Soviet Union, in 1993 the
Ukrainian parliament passed the law “On Refugees.” In March 1994, the United Nations High
Commissioner for Refugees opened its office in Ukraine in order to assist, advise and monitor
the country’s implementation of its commitment to the protection of refugees and displaced
persons. The first refugee law was replaced by a new law “On Refugees” in 2001, allowing
Ukraine to accede in January 2002 to the 1951 United Nations Convention on Refugees and its
1967 Protocol. The rules applicable to the entry and stay of foreigners in the Ukrainian territory
were outlined in the law “On the Legal Status of Foreigners and Stateless Persons” (1994,
amended in 2007) and in the Cabinet of Ministers’ Decree “On the Rules of Entry of Foreigners
to Ukraine, their Departure from Ukraine, and Transit Travel via the Territory of the Country”
(1995, amended in 2000). In 2001, the parliament approved a Law “On Immigration” and a new
law “On Citizenship.”

The early 1990s therefore were years when Ukraine moved from a strict system of

migration controls characteristic of the Soviet period (both at the borders and within the territory)

*® These international agreements were fuelled by Russia’s interest to regulate migration flows in the region because
it was the main destination for labour and humanitarian migrants from the former Soviet countries. Russia’s role in
institutionalization of regional migration regulations in the CIS region is discussed in Chapter 6.
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to a more liberalized system allowing non-nationals to enter the territory. Law-makers and
migration experts in Ukraine were energized by independence and sought to liberalize the entry
rules for foreigners, expecting “as guests investors from Europe, the U.S., Australia, and New
Zealand, and everything to be more or less civilized” (Interviewee 20, in Kyiv, May 2008).
However, together with potential investors, the country faced an inflow of foreigners seeking
entry to western European countries, with the Ukrainian territory becoming a part of the channel
of irregular migration. Already in the 1990s, the Ukrainian media reported on migrants trying to
cross the Ukrainian territory further west. “Transit migrants” were said to come from about 90
countries, with Chinese, Bangladeshis, and Indians being the most populous groups in the 1990s.
In response to these “uncontrolled, chaotic and very much mass-like flows” (Interviewee 20, in
Kyiv, May 2008), and relying on “international practices,” the government gradually introduced
legislative and administrative norms to control the flows of what was called “transit illegal
migration” through Ukraine.

Weak institutional, financial and organizational capacities hampered control of migration
flows both of its nationals and of foreigners. Official statistics and estimates of the numbers of
non-Ukrainian migrants transiting through Ukraine vary greatly. In the 1990s, the number of
irregular migrants detained by Ukrainian border guards increased from 148 persons in 1991 to
approximately 14,646 in 1999 (Polyakov 2004, 18-19). Detentions for illegal crossings peaked in
1999, stabilizing around 5,000 per year in 2000-2002 (Polyakov 2004). Such numbers show an
increase in transit flows, as well as testify to an increased capacity of the Ukrainian border
guards to detect individuals trying to enter or leave the country without authorization. The
majority of migrants were detained at the western border where, historically, borders were better

equipped and better controlled on both sides (Interviewee 16, in Kyiv, June 2008). Another hot
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line for detention was the eastern border with Russia and the northern border with Belarus, where
no borders had existed during the Soviet era. These borders were poorly equipped and viewed by
Ukrainian border officials as posing major risks of uncontrolled movement of people, drugs,
arms, and organized crime (Interviewee 18, in Kyiv, June 2008). The situation with establishing
border controls was complicated for the new Ukrainian state due to Russia obstructing the
demarcation and delimitation of its border with Ukraine (Interviewee 18, in Kyiv, June 2008).

The media analysis, official documents analysis, and the interviews conducted in Ukraine
reveal that there were two official trends in how the government approached the problem of
unregulated migration. First, policy-making was directed at prevention of Ukraine being used as
a transit territory for on-migration by foreigners. This included measures such as the introduction
of visas for countries with high “illegal migration” potential, intensified internal migration
controls over foreigners, new rules on border crossing by persons, goods and vehicles,
enhancement of physical infrastructure at borders, institutional capacity building of border
troops, and diplomatic efforts to regularize border demarcation with neighbouring countries
(Moldova, Russia, and Belarus). Second, it involved taking measures to prevent trafficking and
smuggling of both nationals and non-nationals through Ukraine (e.g., the criminalization of
organization of human smuggling and of illegal border crossing, and improving document
security). The evidence of these trends is provided below.

Who were those deemed “illegal migrants” and what has been a trend in the construction
of migrants’ “illegality” in Ukraine? First of all, the Law on The Legal Status of Foreigners and
Stateless Persons (1994) provided the grounds on which a foreigner can be denied entry to
Ukraine (Article 25), stipulated the responsibility of the foreigner for the violation of the

established rules of stay in and transit through Ukraine (Article 30), as well as determined

[162]



conditions under which a person’s term of rightful stay could be shortened. Among the reasons
to deny entry were the security interests of the country and the need to maintain public order, the
interests of the local populations (i.e., citizens of Ukraine and persons living on its territory),
protection of the populations’ health, and the security of the environment and ecological security.
Entry could also be denied through: intentional submission of wrong personal information or
falsified documents at application for entry or at entry; the failure to submit a valid passport, visa
or other documents necessary to enter Ukraine, as well as violation of the conditions of entry and
crossing at the border-crossing point, of customs norms, sanitary norms or rules and inability to
fulfill the conditions and instructions of border guard authorities. There was also the following
condition: “if there are justified reasons to consider that a person has reasons and goals of entry
other than declared ones on the application for entry or during the entry into Ukraine, or if he
does not provide enough evidence regarding reasons and goals of entry” (Parliament of Ukraine
1994, Article 25, my translation). Another clause of Article 25 stipulated that the person could be
denied an entry to Ukraine if he or she was a carrier of some infectious disease(s) or entered
Ukraine for transit purposes without adequate documents to enter a destination country legally
and without a departure ticket from Ukraine, and when a person did not possess adequate
financial resources for his/her stay and/or transit through Ukraine and for return to his country of
origin or destination.

Article 30 determined the violations: “residence without the necessary documents
permitting residence in Ukraine; residence on the basis of invalid documents; failure to follow
established procedures for registration or movement and choice of place for residency;
employment, and avoiding to leave at expiry of the term of stay; as well as failure to uphold the

rules of transit across Ukrainian territory” (Ibid., Art. 30, my translation). The Ministry of
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Internal Affairs and the Ministry of Foreign Affairs were in charge of processing visa
applications and determining and controlling foreigners’ right to enter and stay in the country. In
turn, the State Border Guards was the agency in charge of detecting and capturing those who
violated the state borders of Ukraine.

Ukrainian law did not — and still does not — explicitly define the terms “illegal migration”
and “illegal migrant.” However, the “illegality” of foreigners has been constructed through
various restrictive executive practices towards foreigners’ entry, stay and exit from the country.
These practices have been gradually normalized through policy and legislative changes that
continue to define the “illegality” of the foreigner. Largely, the construction of “illegal
immigrants” was made possible through the work of the law enforcement agencies whose
mandate covered various aspects of foreigners’ entry, exit and stay on the territory of Ukraine
and who gradually received the explicit function of “fighting illegal migration.”*" Evidently,
mass media and public opinion played an important role as well in influencing the political will
to address irregular migration. Gradually, the norms initially set out in executive decrees, rules
and instructions became more institutionalized, and the laws “caught up” with the realities and
practices of law enforcement agencies in their “fight” against “illegal” migration. The laws have
laid out the practical conditions under which a foreigner is deemed to be unlawfully present in
the country and is considered an “illegal migrant.” In the official rhetoric, such construction of
“illegal immigration” was reflective of the “real” problems and situations that the law
enforcement agencies found themselves in when dealing with migrants. As a result of legislative
changes, in the process various agencies were empowered in their fulfillment of duties against

“illegal migration.” Such “capacity-building” and institutional establishment of migration

“" Not all authorities in charge of migration were dealing with “illegal” migration. Thus, the State Committee on
Nationalities, Religion and Migration was in charge of humanitarian aspects of immigration into Ukraine.
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authorities in Ukraine has been a priority of the European Union and international organizations
like IOM in charge of “migration management” and with the mandate to assist governments in
their efforts to regulate international migration.

The Ukrainian authorities viewed “illegal migration” mainly through the lens of
organized crime and as being of a transit nature for Ukraine. The language of addressing “illegal
migration” was embedded into official discourse on national and social security, and the problem
of transit migration was deemed to originate in the geopolitical positioning of Ukraine between
“the Western European countries and the third world countries” (Cabinet of Ministers 1996). In
proposing the list of measures to address “illegal migration” through Ukraine, the government
justified the urgency of addressing this problem due to migration flows being associated with and
exploited by criminal groups:

The main contingent of migrants arrive from the countries where international drug lords
and terrorist organizations actively operate, which use this channel for delivery and transit
of drugs and means of subversive acts, delivery of militants/gunmen, and the creation of a
resting base along the whole length of the route (Cabinet of Ministers 1996, my
translation).
Such linking of migration with various transborder criminal activities criminalized migration in
general and transit migration in particular. Initially, there was no differentiation between the
categories of migrants and trafficked persons, and everyone involved in smuggling (i.e.,
organizers and victims) were presented in official discourse as criminals. The concern with
“transit migration” got expressed in the heavy emphasis on border controls made by the
Ukrainian authorities, as well as by the international aid donors (e.g., Germany and the USA)
interested in Ukraine being in control of its territory and borders. Notably, the border authorities

viewed “illegal migration” mainly as a violation of state territorial borders and as a security

threat towards the borders of Ukraine (hence the change to the definition of “illegal migration” in
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the executive programmes). Parliamentarians included Article 332 into the Criminal Code of
Ukraine (2001) making the illegal transportation of migrants across the border of Ukraine a
criminal offence.*®

Concerned with “transit” migration, the government increased internal policing of
foreigners through identity and document checks and turned to the deportation of those who
violated the rules of entry or stay in Ukraine as much as state funds permitted. Such authorities
as the State Border Guards, Ministry of Internal Affairs, and the Security Services of Ukraine
were designated to be in charge of “illegal” transit migration and to undertake the necessary
measures to stop or prevent the irregular flows. The Ukrainian government claimed to orient
itself on international practices when regulating detention and deportation of foreigners present
in the country without authorization, and sought international technical and financial assistance
to increase state capacities to deal with “transit” migration (Cabinet of Ministers 1996). Although
in 1998-2000 the Ukrainian law enforcement authorities detected 138,000 foreigners subject to
deportation (largely, citizens of South-East Asian and of Near and Middle Eastern countries),
they were not deported due to a lack of state funds (Zubar and Fomin 2001).

The first definition of “illegal migration” can be found in the governmental programmes
of “fighting illegal migration.” In the 1999-2000 Cabinet of Ministers’ Programme, illegal
migration was already defined as “crossing of the state border of Ukraine by foreigners and
stateless persons and travel through its territory that violates the established order” (Cabinet of
Ministers 1999, 2, my translation). The term ““illegal migrants” was defined as “foreigners and
stateless persons whose stay in the territory of Ukraine violates the established order” (Ibid., 2,

my translation). It can be assumed that expanding the definition of “illegal migration” to include

“8 This Article is part of a Section of the Criminal Code entitled “Crimes in the sphere of the protection of state
secrets, inviolability of the state borders, and security of conscription and mobilization.”
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activities in the border zone was an attempt to include border guards and provide legitimacy to
their “illegal immigration fighting” activities. Consequently, in 2001, the state border guards
acquired a right to detain foreigners at the borders and the legislation was “improved” with the
aim to fight “illegal immigration through the state border” (Parliament of Ukraine 2001). This
was another case of legislation catching up with the realities faced by the authorities and
empowering the institution that was already engaged in such activities but without a clearly
defined mandate.
In the 1999 Programme for the Fight against Illegal Migration, the government claimed

that a “huge number of illegal migrants” had “accumulated” in Ukraine due to:

» Inefficient laws regulating migration processes;

» Absence of funding to adequately equip the north-eastern portion of the country’s

> izrcie(r)’f control over the operation of individuals and companies that invite and

hire foreigners and stateless persons in Ukraine;
» Absence of an effective financing mechanism for the deportation of foreigners
and stateless persons (Cabinet of Ministers 1999, my translation).

Unlike the earlier policy documents in the sphere of “illegal” transit migration, this Programme
referred to the strategic choice of Ukraine in favour of European integration and its legislative
adaptation to the EU acquis. The government aimed to enhance control of the central and
regional authorities over immigration processes in Ukraine and to diminish the negative impact
of organized crime groups on immigration processes. It also signaled the beginning of the
voluntary adaptation of the Ukrainian government to the legal norms and practices of the EU.
Considering the fact that the EU-Ukraine PCA (in force since 1998) did not contain a section on
justice and home affairs, the significance of Ukraine’s adaptation in justice and home affairs is

even greater. The Ukrainian government considered such adaptation a necessity due to the

tightening of borders by its eastern European neighbours and the future expansion of the
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Schengen zone, and was concerned about an increase in transit migration flows by the end of the
1990s. The law and policy adaptation to European norms in 1999-2003 were voluntary, but also
necessitated by the communitarization of the Schengen acquis in the EU in 1999 (Chumak
2003). In addition, an introduction of migration control measures was also necessitated by the
pressures coming from the European Union to increase the state’s capacity to control migration
flows and accept third-country nationals entering EU countries through Ukraine. In the words of
one interviewee, the Ukrainian government was undertaking all migration control measures
“under the watch of the European Union:”

They saw it all, they monitored it all, [and] we made it all [all their actions/reforms]

transparent. That is why they [the EU side] clearly understand and no longer say that the

situation with transit migration in Ukraine is threatening nowadays. Ukraine as a

supplier country is a different question. Because individuals who leave [for EU

countries], leave Ukraine legally. They stay illegally there. Here we cannot not let them

leave the country. ... They remain there in violation of the term of stay. But the

question of transit, transit illegal migration is no longer such an acute question in

relations with the EU as it was earlier (V. Chumak, in Kyiv, May 2008).

In December 1999, the government and the parliament of Ukraine approved a list of
measures to address the problem of transit migration. This included assigning administrative and
criminal responsibility to prevent illegal crossings of the state border, the conditions for
detention and deportation of foreigners, criminal responsibility for the organization or
transportation of unauthorized migrants across the border, as well as the administrative
responsibility for the violation of stay with consequent deportation. In 2000-2001, Ukrainian
border guards physically reinforced the north-eastern border by adding about one hundred
additional personnel to subdivisions, leading to a three-fold increase in the density of the border
protection (Sylina 2001a). In addition, they began recruiting locals in the border regions as

informants to provide information about any foreigners present in the vicinity (Sylina 2001a).

Overall, among the reforms introduced in 1999-2003 there was: a gradual tightening of borders,
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changes to visa policy and the rules for visa issuance, stricter rules that applied to foreign
students and the educational institutions’ financial responsibility for such students (where student
status was used to get further west to Europe), acquisition of citizenship through (presumably
false) marriage to a national, criminalization of human trafficking, carrier responsibility, and
other measures directed at preventing irregular transit migration through Ukraine.

Ukraine restricted its visa policy in line with the EU visa policies and practices, by
issuing visas solely in the consulates. New visa issuance measures were part of the set of
innovations introduced by the government as part of the “Kyiv initiative” in the fight against
irregular immigration. This foreign policy initiative of the Foreign Ministry of Ukraine was
Kyiv’s attempt to simplify the legislative-judicial basis for deportation procedures. Besides a
stricter visa policy, it included: signing agreements with a list of countries for returning
foreigners who entered Ukraine illegally, introducing stricter visa issuance requirements for
countries that were countries of origin of illegal migrants, and increasing the diplomatic presence
of Ukraine in such regional centres as India and Vietnam, with further expansion into the African
continent (UNIAN, 21 December 1999). These were the main countries of origin of transit
migrants through Ukraine. By 2001, the restriction of the visa issuance procedures (at the so
called “first lines of control” in Ukrainian consulates) resulted in “stoppage of visa issuance to
Afghan nationals” and sharply restricted “order of issuance of permits to enter Ukraine for
nationals of other Middle Eastern countries” (Sylina 2001a).

Whereas in the early 1990s “transit” migration was considered the result of Ukraine’s
relaxed and not yet institutionalized approach to foreigners entering its territory, by 1999 and the
early 2000s “transit” migration had come to be understood as caused by Ukraine neighbouring

the countries that had started to introduce more restrictive border and migration controls. The
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new discourse reflected a concern with being “flooded” with “illegal migrants” unable to enter
the European countries. The potential risk of being flooded (as stated in the 1996 Programme)
became a real threat in the Programme for 1999-2000. As mentioned above, detention numbers
at the borders increased significantly after 1991 and peaked in 1999. The language about Ukraine
turning into a country of “accumulation” of illegal migrants also reflected this change. Pavlo
Shysholin, the First Deputy Head of the State Committee of Protection of State Borders, stated:
“Illegal immigration, as a type of transnational organized crime, has acquired the nature of a
threatening level in Ukraine. In the last one and a half years, Ukraine has changed from being a
country of transit into a country of sedimentation of illegal migrants” (Dzerkalo tyzhnya 22-28
July 2000, my translation). Such singular focus on illegal immigration as “transnational
organized crime” is significant because it makes invisible the complex nature of irregular
migration flows (that may include asylum seekers) and only makes visible its criminal elements.

Such a securitized understanding of migration was not the sole approach to migration in
Ukraine in the 1990s but it shows that “transit migration”” and immigration into Ukraine were
not viewed as part of the same phenomenon and were treated with different degrees of urgency
and priority by the government. Moreover, the outmigration of nationals was ignored at that
time. Whereas “transit migration” was associated with organized crime and the abuse of the
liberal border regime of Ukraine and was the topic on the agenda of law enforcement and anti-
corruption authorities, immigration was understood in societal terms and was linked to the social
policy of Ukraine. In 1997, then President of Ukraine Leonid Kuchma formally decreed the
framework of migration policy for Ukraine and appointed the governmental agencies in charge
of migration (i.e., Ministry of Labour and Social Policy and the State Committee on

Nationalities, Religion and Migration). The migration policy framework included such main
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emphases as repatriation; return of the Crimean Tatars deported during Soviet times; assistance
to refugees and asylum seekers; and the regulation of immigration of foreigners and stateless
persons (President of Ukraine 1997). In 2000, the protection of interests and rights of Ukrainian
nationals employed abroad was added to this framework (President of Ukraine 2000). Notably,
despite the significant external labour migration of Ukrainian nationals, the first official public
discussion of the situation of Ukrainians working abroad took place only in 2003 when the
Ombudsman Nina Karpachova presented her report before a parliamentary committee. Since
2003, the government’s attention to the problems of its labour migrants working abroad has
gradually increased. It has mainly centred on remittances, social payment system (such as

pensions and taxes), and the protection of human rights of migrants abroad.

4.2. Understanding the Migration Situation in Post-Soviet Russia

It is usually argued that with the break-up of the Soviet Union, Russia changed from a country
with only internal and inter-republican migration into an active member of the international
migration system. The Russian Federation became a part of the international migration system
when it acquired international borders and became a source, transit and destination point for
various migratory flows. The idea of a sudden Russian entry into the international migration
system, however, can be challenged if one looks at the opening of Russian society from a non-
Western perspective. While the Soviet Union was closed off from foreign Western influences,
and made it extremely hard for foreigners to enter its territory, it was not completely isolated and
closed to international migration as a phenomenon. The Soviet Union had various educational,

training, and exchange programmes for students and professionals from developing countries,
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especially from those that co-operated closely with the communist government in Moscow.*® As
far as emigration was concerned, an ethnic-based selective emigration, though heavily controlled
and capped annually (about 3000 emigrants per year), was allowed in the period of emigration
policy liberalization (1971-1980s) (Krasinets 1997, 8).°

It is, however, correct to argue that citizens of the Soviet Union, in all of its republics,
had no right to emigrate or travel freely (i.e., without the state’s authorization) as tourists to the
western capitalist states before the Iron Curtain lifted. In this regard, for citizens of these
countries, freedom to travel was a novelty that made them into participants in international
migration flows, especially in the context of the political, economic and social transformations
that have been taking place in post-Soviet countries since the 1990s. In May 1991, the
government of the Soviet Union cancelled exit visas and registration for citizens travelling
abroad.”® As a result, Russians — and other Soviet citizens — were allowed to travel freely abroad.
After the break-up of the Soviet Union and with consequent easing of migration controls, Russia
became a destination point for migrants from ex-Soviet republics and from so-called “non-

traditional” countries for Russia, that is, from outside of the former Soviet Union.

4.2.1 Post-Soviet Russia and Migration Flows: The Migration Politics of the ex-Empire
To understand the post-Soviet migration situation in Russia, this section examines 1) migration
flows, 2) institutional framework, and 3) legislative framework of migration regulation in Russia

in the 1990-2010 period. Internal Soviet migration regulation was characterized by centrifugal

* |t should be acknowledged that migration studies up until the 1980s still did not consider students as one of the
categories of international migration.

% According to Krasinets (1997), in the 1948-1970s, there was little emigration from the Soviet Russia due to the
closed nature of the Soviet society and high migration controls. In the 1971-1980s, however, there was a growth in
ethnic emigration from three thousand to thirty five thousand individuals per year. Such ethnic groups as Jews,
Germans, Armenians and Greeks, were allowed to emigrate to their ancestral lands or to reunite with families
(Krasinets 1997, 8-9).

*! This law was in place in Russia until 1996 when a new law on exit was adopted.
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tendencies, with command and state directed migration used to regulate the labour needs of
various parts and regions of the Soviet Union, and was largely controlled and restricted by the
state through the internal passport system. Thus, with the break-up of the Soviet Union, the
potential for the “return” of Russians to their historical “homeland” was high; according to the
1989 Soviet census, about 25 million ethnic Russians lived in Soviet republics other than Russia
(Gritsenko 1999). The situation for the country was aggravated by migration and population
displacement in post-Soviet space due to various conflicts in other republics (for example,
Armenia, Azerbaijan, Moldova, and Uzbekistan), causing their populations to flee to Russia and
other countries. Although the Commonwealth of Independent States (CIS) region and the Baltic
states all experienced increased migration and population displacement in the 1990s, Russia was
the main attraction pole for these flows (IOM 1997). These population movements led migration
scholars to argue about an emergence of a “post-Soviet migration” phenomenon, with a list of
studies appearing on this topic (see IOM 1997; Vitkovskaya 1998; Vyatkin, Kosmarskaia and
Panarin 1999).

With little experience in regulating foreign migration flows, the Russian government was
open to and sought international assistance in creating its domestic migration regulations. In
1992, it signed a co-operation agreement with the IOM and received an observer status in this
organization. In October of that year, an office of the United Nations High Commissioner for
Refugees (UNHCR) was opened in Moscow. In 1993, the Russian Federation ratified the 1951
Convention Relating to the Status of Refugees and its 1967 Protocol, and it adopted national
laws on refugees and forced migrants. National legislation was drafted with the assistance of

foreign migration experts. The international recognition of Russia was an important priority for
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the government; international co-operation on migration was part of its federal migration
programs of 1994 and 1997 (President of Russia 1994; Cabinet of Ministers 1997).

The 1990s witnessed the emergence of various state and non-state institutions and
platforms (such as the Budapest Process and the Geneva Process) and the expansion of the IOM
and UNHCR presence in the region that collectively monitored and participated in the regulation
of migration flows in post-Soviet countries, as well as in other Central, South-Eastern and
Eastern European countries. The East-West migratory processes in Europe were a hot academic
and policy topic (Wallace and Stola 2001; Gorny and Ruspini 2004). In the early 1990s, the
scientific predictions about the emigration potential from ex-Soviet republics ranged from 0.5
million to 5 million, with some French scholars predicting a number as high as 25 million
Russians from the ex-USSR trying to emigrate into the West (Orlova 1994, 44). These flows
were considered a policy challenge by the international community in general, and by European
countries in particular. Flynn succinctly summarizes the international anxiety about migration
from the CIS region:

From 1989 the potential for a mass migration of people from the territory of the former
soviet bloc generated great concern at the international and particularly European level.
Although the west had called for the liberalization of emigration from the Soviet Union
during the 1970s and 1980s, following the breakdown of borders between east and west,
from 1989 the west perceived the potential migration as a threat and used this to legitimate
the policies of an increasingly ‘Fortress Europe.” Where previously migrants who arrived
from the FSU had been unconditionally accepted as political refugees, now they were
treated as ordinary, voluntary/economic immigrants and, as such, they faced increasingly
severe entry restrictions. In many ways, movement between east and west was as restricted
as it had been prior to 1989 (Flynn 2004, 11-12).
In turn, Pilkington (1998) observed that the international community was unwilling to face
the potential inflow of refugees and migrants from former Soviet countries. With significant

migration flows within the territory of the former USSR, there was “an interest in encouraging

Russia to manage those displaced ‘internally’ in the post-Soviet space” (Pilkington 1998, 19).
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Therefore, they tacitly agreed with the fact that, in its newly adopted legislation, Russia created
categories for migrants from its “near abroad” (i.e., ex-Soviet republics) as if the borders
between former Soviet republics were “less than full international borders marking independent
states” (Pilkington 1998, 19). In its rhetoric and legislative framework, the Russian government
differentiated between migrants from the ex-USSR republics and migrants from beyond the

USSR, creating a differentiated system of “foreigners” in Russia.

Migration flows into Russia. Russia experienced an inflow of repatriated people and asylum
seekers from the former Soviet Union. This included both ethnic Russians and non-Russians
from conflict-ridden republics and/or from new republics where populations were uncertain
about their future due to economic or political uncertainties and/or ethnic conflicts. By 2001,
countries such as Kazakhstan, Uzbekistan and Tajikistan saw the highest level of out-migration
by Russians in comparison with other ex-Soviet republics (Flynn 2004, 14-15). The official
statistics on the registration of returnees from the former Soviet republics recorded 1,576,100
ethnic Russians and Russian-speaking forced migrants and refugees who arrived in Russia
between July 1992 and January 2002, with the actual number being significantly higher due to
the poor registration system by the territorial authorities of the Federal Migration Service (FMS)
(cited in Flynn 2004, 16). In addition, Russia also started to receive asylum seekers from beyond
post-Soviet space, including from such regions as Africa, the Middle East, and East Asia.
Separately one needs to mention labour migration to Russia from the former Soviet
republics, as well as from “far abroad” countries. In the 1990s, Russia attracted both legal and
unauthorized labour migration. At the beginning of the 1990s, there were about 100,000 official

foreign workers in Russia (Krasinets 1997, 124). Ukraine, Turkey, China, and former Yugoslav
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republics constituted the major source countries of labour migrants (Krasinets 1997, 127).
Together with formally invited and/or legalized foreign labour, Russia also attracted irregular
labour migrants from post-Soviet countries and from China. The “illegality” of these migrants
was aggravated by a poor system of labour migration regulations, burdensome procedures for
registration of foreign workers, and the growing “grey economy” with its demand for cheap
labour. As the numbers of unregulated foreign workers from post-Soviet countries grew, the
Russian government initiated regional co-operation to regulate labour migration and prevent
illegal migration from former Soviet countries in the framework of the evolving CIS co-
operation platform. In April 1994, the CIS countries signed a Co-operation Agreement on labour
migration and social protection of labour migrants. In 1998, Russia initiated the CIS co-operation
agreement against illegal labour migration in the region, making it one of the first states to
initiate a multilateral international agreement against “illegal migration.” Notably, in the CIS
context, “illegal migration” was mainly understood as irregular labour migration among the

newly independent CIS countries.

Emigration. The peak of an ethnic-based emigration from Russia to the “far abroad” happened
in 1990 when 103,600 persons permanently emigrated from Russia, mainly ethnic Germans,
Jews, Armenians, Greeks, and other ethnic groups heading to their ancestral lands (Government
of Russia 1997, 11-12).°> On average, approximately 100,000 people emigrated from Russia
each year during the 1990s (Krasinets 1997, 10). Countries such as Israel, USA, Germany,

Greece, Australia, Canada, and Finland were among the most popular destination countries. The

%2 According to the Russian Government, in the following years, not more than 100 thousand persons emigrated to
“far abroad” annually (Government of Russia 1997).
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emigration from Russia was mainly of an ethnic nature, with ethnic Germans and Jews
constituted the most populous emigration waves in the 1990s.

Besides ethnic emigration, there was also a so called “new migration” from Russia,
which was migration of an economic nature, with Russians traveling to the west in search of
better lives. While post-Soviet Russian migration has largely occurred within the CIS region as
Russians moved back to their homeland, there was a wave of international migration of Russians
to the “far abroad.” Kopnina (2005, 27) has called this a “new Russian migration” to the “far
abroad,” pointing out its “greater social and ethnic diversity” and “a wide range of motivations”
of people on the move. Unlike the earlier waves of Russian political émigrés to the West in
search of freedom of expression, the “new” Russian emigration has been characterized mainly by
economic reasons, with very few “true political refugees” fleeing the conflict areas, or
intellectuals and free thinkers seeking freedom of expression (Kopnina 2005, 30). Kopnina’s
research shows that the “new migrants” from the CIS region “often enter receiving countries
with temporary, conditional and tourist visas, or falsified documents.” They are “self-employed,
have ‘black jobs’ or use their friends and families for informal financial support” (Kopnina 2005,
31). In addition, their legal status is subject to change, depending on their circumstances of
arrival and opportunities to formalize their status in a new country of residence (e.g., asylum
seekers, marriage partners, contract workers, commuters, etc.). This “new migration” has been
largely dubbed and known as “irregular” or “illegal” migration in Europe.

Notably, already in the 1994 Migration Programme decreed by the President of the
Russian Federation, the Russian government acknowledged the reality of Russians leaving and
entering foreign countries without authorization. The Programme contained such categories of

citizens as “uncontrolled emigrants” (i.e., “citizens of the Russian Federation that enter third
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countries through the territories of the ex-USSR republics”) and “illegal emigrants” (i.e.,
“citizens of the Russian Federation who leave abroad or cross the state borders of the Russian
Federation in illegal way (with the exception of the border with the ex-USSR republics)”)
(President 1994, Addendum 1, 2-3). The introduction of such categories notwithstanding, the
Programme’s section on “illegal migration” mainly discussed the problems caused by the
irregular entry of foreigners into Russia.

Among the emigration flows from Russia, migrations scholars also observed a “brain-
drain” and pointed out to its possible negative effects for the country (Simanovsky, Strepetova,
and Naido 1996). At the policy level, in 1994 the Russian government introduced a special
program to improve the situation of Russian scholars in order to prevent the “brain drain.” With
Americans and Europeans investing in Russian research laboratories, more nationalistic
scientists and public figures called on the government to protect Russian science and its research
potential by not allowing westerners to exploit its scientific resources.*®

The western neighbours of Russia were also concerned with a growing phenomenon of
“transit migration” through Russia (IOM 1994b). One could point out internal conditions (e.g.,
ineffective migration laws, transparent borders with the neighbours, visa-free entry for citizens of
CIS countries) and external conditions (e.g., toughening of immigration policies by western
countries, increasing refugee flows in the region) for irregular transit migration through the
Russian Federation. For the Russian government, however, the major concern was refugee flows,
rather than “transit” migration. In the official rhetoric, “transit” migrants were usually portrayed
as “illegal migrants” from “far abroad” who used Russia as a transit hub for their further travel to

western European countries or to North America. “Transit” migration was associated with

*% See Simanovsky, Strepetova, and Naido (1996) for an excellent analysis of the “brain drain” phenomenon from
Russia, including the position of international organizations on this issue and Russia’s attitude to international
assistance in dealing with the brain drain from Russia.
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transnational organized crime, and migrants were portrayed as mainly abusers of the visa-free
regimes between Russia and the neighbouring countries using these countries as a stage in their
travel further west. As is shown below, the Russian government began to rely on migration
control oriented measures as the main mechanisms for addressing all irregular flows toward and

through its territory.

4.2.2. Migration politics and policy: 1991-2010.
Speaking in linear historical terms, one can roughly distinguish three main periods in the
migration policy making in Russia:

(1) 1993-1998 — the initial years during which the country’s first migration-related laws>
and an independent executive body, the Federal Migration Service of Russia (FMS), in
charge of assisting forced migrants and asylum-seekers, were created. Return migration
and (both regular and irregular) labour migration from ex-Soviet republics were the key
concerns for the government. Immigration was mainly associated with refugee flows and
was framed in social policy terms.

(2) 2000-2005 — the period when a restrictive turn in migration policy was taken, and
migration became associated primarily with threats to national security and the territorial
integrity of the RF. Such a construction was reinforced by the linking of immigration to a
threat of terrorism following the September 11 attacks in the US and problems with
terrorist acts in Russia. During this period, migration functions were transferred to the

Ministry of Internal Affairs of Russia (MVD).

* The examples include: the Law on Forced Migration (1993), the Law on Asylum (1993), the Law on Russian
Citizenship (1992), and the Law on the Procedure for Exit and Entry to the Russian Federation (1996).
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(3) post-2007 — the present period which is characterized by liberalization of immigration
policy and by an attempt to utilize migration policy to meet Russia’s labour needs,

address its demographic crisis, and legalize the populations in irregular status.

The 1990s: Establishing a New Migration Policy. Migration policy and politics in the RF in
the 1990s were of a reactionary nature and aimed at addressing the situation with so called
“return” migration from former Soviet republics. Considering the volume of these inflows, the
major priority for the government was to regulate the legal status of these returnees in Russia. In
1992, the government established the FMS, an independent body with a mandate to regulate
migration, with a specific focus on return migration from former Soviet republics. It was formed
on the basis of the Migration Committee, previously part of the Ministry of Labour and
Employment (President 1992). In May 1992, the FMS developed the first republican programme,
“Migration,” in order to support refugees and forced migrants from the “near abroad” with
resettlement, housing, one-time financial payments, employment opportunities, and other social
support programmes oriented toward easing up the returnees’ settlement and integration in
Russia. This initial migration policy-making had a “provision”-oriented nature, with the FMS
acting as the main developer and implementer of the policy. During this period, the main
mandate of the FMS was to protect the rights of refugees and forced migrants and to help with
their resettlement.

In its new migration legislation, the Russian state differentiated between migrants from
former Soviet countries (and within this group, between ethnic Russians and non-Russians) and
from other countries (called the “far abroad”). Since there was no separate law on immigration

into Russia until 2001, laws such as the “Law on Forced Migrants” (1993) and the “Law on
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Refugees” (1993), taken together with the “Law on Citizenship” (1991), determined the
conditions for immigration into the RF. Russian law classified immigrants on the basis of their
possession of Russian citizenship or an entitlement to Russian citizenship (on the basis of their
USSR citizenship), and allowed immigration into Russia only on humanitarian grounds. Thus,
ethnic Russians and those with a primary affinity to Russia, who were coming from the former
Soviet republics, were dubbed “returnees,” “settlers” (pereselentsi), refugees, or displaced
migrants and were processed and assisted in accordance with the Law on Forced Migrants
(1993). Immigrants who did not possess USSR citizenship, who were not entitled to Russian
citizenship, and/or were coming from beyond the ex-Soviet space, were processed in accordance
with the Law on Refugees (1993).

The Russian Law on Refugees was drafted with international assistance and in full
compliance with the UN Refugee Convention, and it was considered one of the most liberal
refugee laws in the world at the time, especially since western countries started restricting their
rules for asylum (Pilkington 1998). Notably, the way the ratification of the Refugee Convention
and the drafting of the Law on Refugees took place, later, created a certain perception in the
Russian government about having been tricked into a more liberal asylum regime than the West
itself was willing to provide.”® The perception of this “injustice” was reinforced when in the late
1990s Russia was criticized for not upholding its international obligations toward asylum seekers
and refugees present in Russia (in particular, for stalled application processing, low recognition
rates, and insufficient support to refugees). Russia was viewed as a refugee-producing country
and as a country that, due to its limited support for asylum-seekers and refugees, was indirectly

forcing these groups to move westward into European countries. The international community

% Such observation was communicated to the author in one of the interviews conducted in Moscow in July 2008.
Similar observation was made by Hilary Pilkington (1998) in her study about Russian return migration in the 1990s.
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thus pressured Russia to establish adequate conditions for refugees to remain in Russia. Having
faced economic difficulties and budgetary shortcomings, the Russian government did not fund
migration programmes adequately. Moreover, it prioritized assistance to returnees (or forced
migrants) from ex-Soviet republics (President 1994).

In the early 1990s, the Russian government viewed migration mainly in social policy
terms, with some elements of securitization expressed in the language of social stability and
potential social tensions. In its “Program for Economic Reform of Russia” (1993), the
government mentioned two reasons why Russia needed migration policy. These were: 1) the
development of legislative and administrative norms to assist the integration of refugees and
displaced persons arriving in Russia, and 2) the development of adequate norms for social
protection of workers in order to minimize possible “push” factors and prevent labour emigration
of Russian citizens. In May 1994, however, the government’s “Programme on the Main Social
Policy Directions of the Government of Russia” prioritized “delivery of assistance to forced
migrants, protection of rights and interests of compatriots abroad, [and] regulation of the external
labour migration processes” (Government 1994, 8, my translation). The government sought to
regulate migration in order to “ensure social stability” and to “prevent spontaneous development
of migration processes” (Ibid.) In 1994, the government introduced measures to prevent illegal
migration activities and instituted control over the health conditions of those entering the Russian
territory (Government 1994, 8-9). Earlier, in December 1993, the President of Russia (1993)

introduced immigration controls to regulate migration flows.>®

*® The Russian President introduced the immigration control in order to: 1) control the entry of foreign citizens and
stateless persons seeking asylum or transiting through Russia, their identification, registration and stocktaking; 2)
implement measures to prevent uncontrolled migration and to organize the orderly deportations of foreigners; and,
3) process the asylum applications of those who entered the Russian territory (President 1993, my translation).
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The first elaborate and comprehensive migration programme, decreed by the President
Borys Yeltsin in 1994, mentioned that Russia’s migration policy was aimed at regulating
migration flows, overcoming negative consequences of the uncontrolled migration processes,
creating conditions for the realization of rights of migrants, and ensuring humane treatment of
persons seeking asylum in the RF. Having listed what the government considered to be migration
problems for Russia at the time, the programme included the following tasks the migration
policy was to accomplish for the state: protection of migrants’ rights and interests, regulation of
migrant settlement within the country (“in accordance with socio-economic development of the
receiving regions, national compatibility, specifics of the psychology of migrants and climatic
conditions”), creation of reception and settlement programs that would stimulate migrants’
integration and adaptation to the existing local socio-economic development, as well as
addressing such issues as “external labour migration, organization of immigration controls, and
suppression of illegal/illicit migration” (President 1994, 3, my translation).

What is also worth focusing on is a list of categories of migrants and migration-related
concepts that the programme introduced; they are illustrative of how the Russian government
conceptualized the governing of migration at that time. Thus, the government classified the main
migration flows into five categories, four of which are relevant for this study.>’ Persons seeking
refuge in the Russian territory were called forced migrants, and the law divided these persons
into forced settlers (or returnees) and refugees. Notably, the programme mentioned the “solidary
responsibility” of all ex-Soviet republics, including Russia, for the situation of forced migrants in

the CIS region.

> The fifth category was an internal (socio-economic) migration. It described the challenges associated with
internal migration across Russian regions and along the line of urban/rural migration. It is not relevant to this
analysis.
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Next, emigration and immigration were placed into a category of external migration. It
was stated that emigration “does not constitute an acute problem” whereas immigration was
described as potentially having “an unfavourable impact on Russia’s labour market” (President
1994, 5). The programme described immigration into Russia as being unregulated and

3

uncontrolled, causing certain regions of Russia to experience an inflow of an “unqualified
lumpen labour force, with criminal tendencies, from the neighbouring countries, especially from
Central Asia” (Ibid., 6). In addition, “transit immigrants” — “foreigners entering Russia with the
purpose of simplifying the procedure of exit into third countries” — were also placed under the
category of external migration (Ibid., Addendum 1, 2, my translation). The Russian government
pointed to other countries’ unwillingness to accept these migrants: “The unwillingness of other
countries to accept transit immigrants leads to their concentration on the territory of the Russian
Federation, which leads to social tensions” (Ibid., 6, my translation). Interestingly, “transit” ex-
Soviet citizens were viewed differently from foreigners; those who had permanently lived in the
ex-republics and traveled to Russia with the similar aim of entering third countries on a
simplified procedure, were classified as “transit emigrants.”

External labour migration constituted a separate category, and it applied to migration of
Russians for work abroad. The Programme emphasized a need to respect state interests in
influencing the structure of emigration-immigration flows in order to preserve the professional
and qualified human resources of the country. At the same time, the government acknowledged
its intention to protect the rights of labour migrants abroad, facilitate employment opportunities

abroad to minimize the negative effects of domestic unemployment, and to protect “the Russian

labour market from uncontrolled inflow of foreign labour” (President 1994, §8).
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An lllicit/illegal migration category was created to refer to the “problem of illicit entry
and exit of foreigners and citizens of the Russian Federation” (Ibid., Addendum 1, 3). Residents
of Russia and other ex-Soviet republics en route to third countries were classified as
“uncontrolled emigrants” or “illegal emigrants.” In turn, the term “illicit/illegitimate
immigrants” was reserved for foreigners whose purpose of entry contradicted their intentions, or
who possessed falsified entry document, or who entered the country illegally, including through
the territories of the ex-Soviet republics (Ibid., Addendum 1, 3). The Programme proclaimed an
increase in the number of foreigners entering the country in violation of the existing rules or
trying to use the Russian territory in order to enter third countries. It linked uncontrolled entries
by foreigners to the worsening of “the criminal situation in the large administrative and
manufacturing centres,” and proclaimed them to be damaging “the national security of the
country, and complicat[ing] the socio-economic situation in a list of its regions” (Ibid., 7).
The next, revised Migration Programme for the Russian Federation for 1998-2000 was
prepared by the Russian Government (Government of Russia 1997), and it reflected changes in
priorities and in the migration situation in Russia, depicting a growing concern with “illegal
migration” and an emphasis on migration control and security-related measures. For the first
time in Russian administrative practice, the illegal migration was defined as
Entry into the Russian Federation, stay and exit from its territory of foreign citizens and
stateless persons in violation of the legislation of the Russian Federation that regulate
the procedure for entry, stay, transit, and exit of foreign citizens, as well as their
voluntary change of their legal status during the stay on the territory of the Russian
Federation (Government of Russia 1997, 6, my translation).

In turn, the differentiation between Russian citizens and citizens of ex-Soviet republics, and

foreigners from other countries was preserved with terms such as “uncontrolled emigrants,”

“illegal emigrants” and “illicit immigrants” remaining intact. In addition, the definition of the
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“external labour migration” received a classifier of being “legal:” “voluntary relocation abroad
on the legal basis of persons permanently residing on the territory of the RF and of foreigners
and stateless persons entering Russia to conduct paid labour activities” (Ibid., 6, my translation).
Such a definition thus separated the legal from the illegal labour migration of Russian residents,
of foreigners and stateless persons present in Russia. The prevention of the illegal labour
migration of Russians became listed as one of the priorities of the government (lbid., 12).

In comparison with the 1994 Programme, the 1997 Programme gave a more nuanced
explanation about immigration and transit migration through Russia. In it, the government
presented immigration — especially low skilled from neighbouring countries in Central Asia, Far
East, and South-East Asia — as having a negative effect on Russian labour market. In turn, the
government hinted at unwillingness of other states to accept asylum seekers and transit migrants
from Asia, Africa, and the Middle East as the reason why Russia, with its “transparent” borders
with the neighbouring CIS countries, was facing potential “social tensions” and “a threat to
national security” from “transit” migration. The government claimed that, as of 1997, there was
more than 1 million foreign citizens and stateless persons in the Russian territory with
unspecified legal status (Government 1997, 11).

The new Programme painted a heightened concern of the state with the irregular
immigration of foreigners into Russia. It reiterated that the uncontrolled entry of foreign citizens
and stateless people and their “unlawful” stay in the RF territory had “a negative impact on the
crime situation in large administrative and manufacturing centres, is detrimental to the security
of the state, [and] causes a complication of the socio-economic situation in a list of regions”
(Ibid., 11). What was new, was the concern with immigration in border regions:

Illegal migration in the border regions and attempts at legalization at any price (for
example, “silent expansion” of Chinese) poses a threat to the territorial integrity of the
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country. Questions of illegal migration must be addressed at the international level, first of
all with the neighbouring countries. Considering the “transparency’ of the Russian borders,
mechanisms to work with illegal immigrants, present in the territory of the country, should
be developed (Government 1997, 12, my translation).
Also, as can be seen from this excerpt, in addition to presenting illegal migration as a threat to
the Russian workforce from unqualified foreign workers, the government linked illegal migration
to the national security concerns by presenting it as a threat to territorial integrity of Russia. The
emphasis shifted to the security elements of “territorial expansion” by migration from China, and
the threats to stability of the Russian regions. The fears about such “expansion” were reinforced
by the outflow of local populations from the Far East, Siberia, and other northern regions of
Russia, multiplying the fears about these regions being “taking over” by foreigners (Krasinets
1997). As a solution, the government elected to call for deportation and improved immigration
controls as key measures in dealing with unauthorized migrants.

It should be mentioned that, since the 1990s, the presence of Chinese workers and/or
immigrants has become a recurrent, racialized theme in the Russian migration discourse. In the
1990s, China became one of Russia’s major sources of foreign labour, especially in the Far-east
region. Chinese migrants mainly worked in manufacturing, construction and agriculture, and
were largely concentrated in the territories situated in close proximity to China. Since then,
Chinese migration to the Far East has been associated with fears about perceived occupation,
territory take-over and annexation by Chinese, and the dissolution of “white” Russia. A naturally
declining population of the RF accentuated the fears about foreigners settling on Russian lands
leading to what Alexseev (2006) has called “immigration phobia” against Chinese.

In the illegal migration discourse, the so called “transit migration” of migrants from “far

abroad” enjoyed individual attention. Again, we can observe the distinction made between

citizens of the former Soviet Union and foreigners from other countries. Whereas the irregular
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labour migration from the “near abroad” (with the exception of low-skilled migration from the
Central Asian republics) was more or less tolerated by the authorities, as filling gaps in the
Russian labour market, irregular migration from “far abroad” was depicted as threatening
Russian national security and its international prestige. Notably, irregular migrants from “far
abroad” were depicted mainly as “transit” migrants en route to the west causing Russia to be a
“victim” of organized crime groups smuggling these migrants through its territory. The Russian
government thus had its interest in international co-operation on organized crime engaged in the
illegal transfer of labour to and through Russia.

Notably, as the terms “transit emigrants” show, residents of ex-Soviet republics transiting
through Russia en route to other countries were not classified as foreigners per se. Foreigners
were dubbed “transit immigrants.” This distinction pointed to an underlying perception in
Russian foreign policy of transparent or non-existent borders between the now independent CIS
countries. The territorial stretch of the Soviet Union continued to serve as a realm of definition
and construction of the Russian realm. This understanding of the territory has played an
important, yet unspoken, part in the perception and construction of Russia’s zone of influence in
the post-Soviet space; populations of now independent states were classified as ‘less than
foreign’ and treated on par with residents and citizens of the Russian Federation leaving for third
countries.

Since the early 1990s, Russian policy on “return” migration was closely intertwined with
its foreign policy. The question of the return of ethnic Russians and Russian speakers became
politically charged approximately in 1993, due to major migration-related financial, institutional,
and legal challenges, as well as socio-economic problems in Russia (Pilkington 1998; Flynn

2004). The internal situation was reinforced by the concurrent politicization of Russian
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communities in post-Soviet countries and the complicated nature of relations between the
“homeland” Russia and these communities. During this period the Russian government also
proclaimed the “near abroad” as its “zone of interest” and modified its initial openness to
repatriation. In the mid-1990s, return migration became an issue of Russia’s foreign policy, with
the government opting to promote rights and the betterment of life of “compatriots” in newly
independent states, rather than encouraging their return (Pilkington 1998). Due to the presence of
Russians in the Baltic and the CIS countries, Russian migration and citizenship policies became
intertwined with its foreign policy. The latter acquired a dimension of the protection of
“compatriots,” laying the foundation for Russia’s approach to its diaspora and its relations with
the countries where ethnic Russians live in a concentrated territory and in large numbers.

Flynn (2004) has shown that the Russian state discourses on the construction of the
“homeland” and the relationship between Russia and its population abroad have been dominated
by the three interrelated themes that territorially position the “homeland” for these “Russians”
(i.e., either ethnic Russians or culturally related Russian-speakers) either within or outside of
Russia. First, there is a “diaspora” discourse that locates the “homeland” in newly independent
states and encourages the Russian communities to remain there and play an important
geopolitical role for Russia in these new states. Secondly, there is a forced migration discourse
that locates the “homeland” within the RF territory and speaks to the experiences of Russian
returnees who decided to leave the newly independent countries. In the late 1990s, this discourse
reflected a growing securitization of migration in Russia, making these categories of returnees
serve the national security interests of the Russian Federation by populating the appropriate

regions (as designated by the state) and adding to the Russian workforce.
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Finally, the state had used a repatriation discourse in order to encourage the voluntary
“return” to the homeland. With no legislation on the voluntary return of Russians, this discourse
was marginal in 1991-2002 (Flynn 2004, 51). Mainly non-governmental organizations and some
individual politicians argued for the creation of the legislation to enable ethnic-based return
migration (Flynn 2004). The status of this discourse changed in the 2000s (the years not covered
by Flynn’s research); the government started paying more attention to the growing depopulation
of the RF. Encouraging the repatriation of Russians and Russian-speakers became one of the
measures supported by the state. Then President Vladimir Putin argued that migration from the
former USSR may help Russia minimize the negative impact of the demographic decline on its
economic and international standing. In June 2006, by his decree, Putin initiated a policy aimed
at providing assistance to compatriots willing to return voluntarily to Russia.

This complicated construction of the “homeland” in relation to its population abroad
reveals a complex and continuous negotiation over the extension of the Russian territory into its
imperial borderlands. This made migration a necessary concern of the Russian foreign policy
discourse. In order to assist its “compatriots” abroad, in the 1990s Russia created a liaison
network of migration consultants and stationed them in some ex-Soviet countries. This network
later became enhanced with migration control experts. In 2001, in order to “ensure the interests
of the Russian Federation in the area of migration, as well to implement international agreements
of the Russian Federation on the issues of the population movement regulation and the defence
of the rights of settlers,” Putin created foreign offices of the Russian migration service in
countries such as Armenia, Kirgizia, Latvia, Tajikistan, and Turkmenistan (President of Russia
2001). The “compatriot card” has remained significant and has been actively used in Russian

foreign relations with former Soviet republics.
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In order to meet its migration policy interests, Russia considered it important to engage in
international co-operation on migration (President 1994; Government 1997). The government
saw such co-operation relevant for increasing the state’s capacity to regulate migration flows into
Russia (through the conclusions of relevant agreements), as well as wanted Russia to participate
in the activities of the international organizations in charge of migration and in international
migration norm-making. Finally, the government was interested to co-operate with international
organizations in order to get some technical and financial assistance with the implementation of

the federal migration programme (Government 1997, 14).

2000-2005: “Russia is not a Pass-Through Courtyard.”*® Migration Controls and Policing
of Foreigners. By the late 1990s, security-oriented officials became the main agenda-setters in
the discussion of migration questions in Russia, framing migration in national security terms.
The FMS became heavily criticized for its inefficiency in regulating migration flows (Flynn
2004). In May 2000, it was abolished, and the migration mandate went to the Ministry of
Federation Affairs, National and Migration Policy. Flynn (2004, 47) observed: “The abolition
was interpreted by many as the further withdrawal of the state from provision for refugees and
forced migrants, and the lowering of the status of the problem of migrants within governmental
priorities.” In October 2001, the Security Council of the Russian Federation declared illegal
migration to be approaching a level of a threat to the national security. This led to the
abolishment of the latter ministry and a transfer of migration functions to the Ministry of Internal
Affairs (MVD), an institution that was first and foremost concerned with fighting “illegal
immigration” to Russia. In February 2002, the MVD became a federal executive body on

migration, and a new FMS was established as its subsidiary organ (President of Russia 2002).

% This was pronounced by Gennadiy Raikov, leader of the parliamentary group “People’s deputy” (Latsis 2002).
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The MVD was now in charge of all migration-related questions, including the regulation of
migration flows, granting of refugee status, attracting foreign labour to Russia, employment of
Russian citizens abroad, prevention of illegal migration, and the implementation of immigration
controls.

At a press conference after reorganization, the new head of the renewed FMS, colonel-
general Andrei Chernenko, announced that his agency would now prioritize migration control,
the regulation of labour migration, and refugee and forced migrant issues. Chernenko was quoted
saying:

The President gave us two main tasks. First, act to prevent Russia from being used as a
pass-through courtyard. And second, encourage the inflow of valuable human resources.
We are not planning to build insurmountable obstacles. To a large degree, we are creating
‘the department of love’ since we want to attract people of childbearing and labour market-
active ages to Russia. So that they love and make babies here. So that they work for the
welfare of their families and of Russia. And at the same time [they] respect our Fatherland,
and acquire our mentality (Chernenko, quoted in Gamov 2002, my translation).
With the police now in charge of migration, the official discourse shifted to the “fight” against
unregulated and unauthorized migration, paralleled by the government effort to increase its
capacity to regulate the labour inflows (for example, through such measures as the introduction
of labour migration quotas and migration cards to record the entry and exit of foreigners).
Migration policy making in Russia was now oriented toward migration control and the increased
state regulation and was largely orchestrated by the Administration of the President, with little or
no input by nongovernmental organizations and migration experts (Grafova 2002; Naryshkina
2002). The following two quotes exemplify the new rhetoric of migration authorities and
represent the spirit and official framing of immigration in Russia in the 2000s. The first one

belongs to Boris Gryzlov, Minister of Internal Affairs of Russia:

Upon inspection, foreigners frequently lack papers permitting employment, education —
that is, a mismatch between declared and real goals for entry [into Russia] reveals itself.
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Quite a few when entering Russia legally but for a specific term, from the very beginning
have no intention to leave it. Legalizing their stay through legal channels ... also is not part
of their plans. They count on getting lost in our country with the help of their countrymen.
Ethnic criminal groups are being formed from these kinds of people.

Starting from 2001, thousands of illegal migrants have already been deported from Russia.
Within the law, we will be using deportation, as well as expulsion from the country in
accordance with the legal ruling. Persistently and methodically, we will remove from the
country those who came with hidden goals (quoted in Uglanov 2003, my translation).

Another representative statement speaks to the official understanding of hidden and
clandestine goals of immigrants arriving in Russia, as well as shows the linking of immigration
to the increase in crime in Russia, to the threat of terrorism, and to other threats to the stability
and public order of the country. In an interview for the radio station “Ekho Moskvy” on
September 19, 2003, Deputy Chair of the FMS Mikhail Tyurkin stated that Russia was hosting
around 5 million people without a definite legal status. He said: “Among them are illegal
migrants who come to the territory of Russia for mercenary ends, with goals of committing
crimes, terrorist acts and other actions that are, so to say, in violation of Russian legislation”
(Ekho Moskvy 2003, my translation).

In the wake of September 11, 2001, events in the US, the Russian government created an
interdepartmental working group with the aim to develop new migration policy and legislation
that would take into account the “new” international situation. The creation of this working
group reflected the understanding that, in the words of its head, Viktor Ivanov, “national security
cannot be ensured without strengthening border and immigration control” (Zhurnal rossijskogo
prava 2002, my translation). As a partner in the coalition against terrorism, the Russian
government sought to increase the efficiency of its border and migration controls. It explicitly

linked immigration to an international terrorist threat. The Deputy Head of the Presidential

Administration linked these questions in the following way:
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because of the threat of international terrorism, we started to view anew a list of
phenomena, with immigration processes being one of them. The main task became to
ensure calmness, confidence of the society, [and] to protect it from terrorism and
transnational crime. Particularly alarming is the growth of illegal immigration. The
Security Council of Russia has declared that it reached the scale of a threat to national
security (Zhurnal rossijskogo prava, 2002, my translation).
As the result of the work of this working group, the Russian Federation adopted a new, harsher
Law on Citizenship (2003) and the Law on the Legal Status of Foreign Citizens (2003). The Law
on Citizenship restricted the procedure for naturalization in Russia, introducing language
requirements and increasing the length of residence within Russia (from 3 to 5 years) before
applying for citizenship. The government introduced immigration quotas and increased internal
migration controls towards foreigners. Notably, the changes to the Law on the Legal Status of
Foreign Citizens were justified as being in accordance with European norms. Their adoption, the
explanation was, would allow Russians to have “convincing” arguments in their demand for
visa-free travel for the Kaliningrad oblast’ (KO): “These measures are aimed to match a Law on
Entry into Russia with European standards, and that will help our representatives in the EU to
present a better argued position to demand the preservation of visa-free regime for entry into the
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Kaliningrad oblast’” (Gazeta 2002, my translation).

The formulation of immigration as the “problem” justified the emphasis put by the state
on the policing of borders and of foreigners within the country. In the early 2000s, one can
observe an adaptation of the Russian legal and administrative practices to European standards,
including on the criminal responsibility of those engaged in the organization of human
smuggling and trafficking. In 2001, within the Russian police force, immigration inspections

were created (Belasheva 2001). The police also received new operational functions to detect

organizations and people engaged in illegal migration (Babaeva and Popova 2001).
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It should be acknowledged that the early 2000s witnessed the emergence of a dual
approach to migration in official Russian migration policy. On the one hand, the government
sought to restrict its policies towards foreigners present in its territory without authorization. On
the other hand, it also started expressing an interest in attracting foreign labour in order to sustain
its economy. In its Demographic Conception (2001), the government admitted a need for
immigrants to compensate for the declining population of the country. Nevertheless, national
security considerations prevailed, and the perceived security interests trumped the economic
considerations. At this stage, antagonisms between policing and demographic approaches to
migration regulation in Russia were steered by the Presidential Administration and security
officials in the direction of increased policing, justified by the need to protect “national security”
and “territorial integrity.” At that time, the Russian public was additionally sensitized to
immigration as some alarmist local officials, especially in the far-eastern and southern regions of
Russia, contrasted immigration with the declining population and criticized the federal
government for “inaction” in the fight against the immigrant “occupiers.”

With the restrictive tendencies of Russian migration policy intact and in full operational
swing, the 2003 Concept of Migration Process Regulation in Russia still mentioned the
demographic goals associated with immigration (Government of Russia 2003). In particular, the
Concept formally acknowledged the future need for additional labour resources that will have to
be recruited through immigration, first of all, from CIS countries. The government understood
that such an active policy of recruitment — and hence competition — for foreign labour demanded
a greater state capacity in regulating migration inflows and promoting tolerance towards

immigrants in the Russian society. Such a formal acknowledgement by the government was
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significant because it represented an emerging understanding of a need to liberalize the Russian
migration policy for foreign labour (discussed later).

Despite its emphasis on restrictive and security-oriented migration regulations, the 2003
Migration Concept showed a novel and a more comprehensive conceptualization of migration
processes and policy directions for Russia. It comprehensively blended the concerns of national
(i.e., territorial) security, economic security (i.e., demographic balance and the labour needs of
the Russian economy), social security and societal stability, and Russia’s geopolitical interests.
The government called for migration processes “to become a factor enabling positive
development of the Russian society, to be based in the needs of the economy, interests of the
national security, protection of the social order and the health of the population under the
conditions of strict observance of the international obligations of the Russian Federation”
(Government of Russia 2003, 2, my translation).

Similarly to the earlier official discourse on the impact of immigration on the Russian
society, the programme linked immigration to social tensions and increased crime rates in
Russian communities caused by immigrants. It also continued to link immigration to terrorist
threats. In particular, the declining rate of refugee recognitions in Russia was associated with the
threat of terrorist penetration: “There is a decrease in the number of refugees and persons
acquiring temporary or political refuge in the Russian Federation, including due to the growing
threat of penetration of terrorist organizations into the territory of Russia” (Ibid., 1, my
translation). The government justified its approach by referring to the “world trend” of
increasingly restrictive humanitarian and economic migration regulations in response to the latest

terrorist attacks. The programme stated: “A number of countries have undertaken unprecedented
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measures of security. Our country is also trying to pay adequate attention to questions of anti-
terrorism” (Government 2003, 1-2).

Concerned with the depopulation of the Russian border regions and its far-eastern and
northern territories and with the uncontrolled arrival of immigrants into those regions, the
government proposed to repopulate these areas by means of internal migration and the
encouragement of citizens from the CIS countries for work and settlement. The government
blamed chaotic and uncontrolled population growth and worsened crime in the southern and
central regions of the European Russia (where the majority of migrants settle) on the
uncontrolled settlement of immigrants and of internal migrants (Ibid., 1). The government thus
sought ways to prevent “unwanted” migration into those regions and to influence the ethnic
composition of those regions through a policy of recruitment. The Russian government has been
concerned with “proper” settlement — or settlement of “proper” residents — in Russian territory
since the early 1990s when compatriots abroad began to be viewed in strategic and geopolitical
terms (Pilkington 1998). There was a belief that a state-directed migrant settlement process, with
the consideration given to the ethnic balance and cultural proximity of immigrants to the local
population, would lead to faster assimilation of immigrants in their new communities. In this
interpretation, the goal of state migration policy is to address both social and national security
concerns.

Although the Migration Concept elaborated the Russian economy’s need for immigrant
labour, it did not miss the opportunity to present “illegal” immigration as a threat to the
economic security of Russia. From a human rights perspective, the government viewed the
“illegality” of migrants (both of Russians abroad and of foreigners in Russia) as being tied to the

“violation of labour and social rights” of these migrants. Nevertheless, the interests of the state
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were above those of migrants’ rights; the Concept emphasized “a threat to the national labour
market and favouring the development of a grey economy” from unauthorized labour migration
(Government 2003, 2, my translation).

Thus, national, economic, and social security lenses were used to construct unauthorized
and uncontrolled immigration as a threat for Russian society. To minimize the negative effects,
the state has sought to acquire better capacities in selecting and regulating the wanted and
“unwanted” flows of labour migration. The position of the government reflected, as well as
informed, the public’s negative sentiments towards given regions. Revealing of the racialized
discourse in Russia that also criminalizes migrants from the mentioned regions, is the following
statement from the Russian government:

Mass migration of foreign citizens and stateless persons from the states of Transcaucasia,
Central and Eastern Asia and their illegal residence in a number of regions of the Russian
Federation frequently make the social situation worse, create the basis for the formation of
terrorist organizations and of political extremism, present a threat to the security of the
Russian Federation (Government of Russia 2003, 2, my translation).

It should be mentioned that human rights organizations and some of the Russian liberals
(e.g., the Union of the Right Forces) were highly critical of the official migration discourse being
embedded in the security language, be it national, social, economic, or cultural security terms.
They held a common position that the transfer of all migration-related issues to the Ministry of
Internal Affairs (the law-enforcement agency in charge of preventing disorder and maintaining
order) put too much emphasis on illegal migration and law enforcement issues, at a time when

the problems of returnees and refugees from the former USSR and of internally displaced people

(e.g., Chechens) remained largely unresolved and neglected.
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Some short observations about the trends among the Russian public are in order. In July
2002, the Movement Against lllegal Immigration was founded in Russia.>® The Movement set a
goal of attracting the authorities’ attention to the issue of illegal migrants committing crimes in
Russia and of informing the Russian population about the “threats” to society from “illegal
immigrants.” On the eve of a 2004 parliamentary election, immigration became a hot topic as
nationalism, xenophobia, and racism were on a rise in Putin’s Russia. In anti-immigrant populist
discourse, people from Georgia and other Transcaucasian countries were presented as
“polluting” the nation and committing crimes against the native Russians. There was an increase
in ethnic clashes between local populations (frequently composed of skinheads) and migrant
communities (of Azeris and Tajiks, for example).

Playing with the sentiments expressed by anti-immigrant groups and parties, the official
line of the FMS changed to appease the public and provide evidence of their efficiency in
addressing irregular immigration. Trying to defuse the criticisms coming from pro-immigration
and human rights groups, the FMS justified the tightened controls and checks on foreigners as
only directed at migrants who engaged in criminal activities while in Russia. Subsequently, not
to compromise Russia’s interest in attracting foreign labour, the official position of the
government became the following: Russia was opening its doors only to those foreign workers
whom Russia needed and who respected Russian laws. At the Board meeting of the Russian
Federal Security Services in January 2004, Putin called for the toughening of measures against
“illegals™ already in the country and asked security services to join in this work. Putin instructed
the Russian authorities: “In the last years the problem of illegal migration has entered the rank of
the most acute problems... Russia needs the inflow of labour resources but only where and when

it is needed by the state. A tough barrier should be erected on the path for those who violate the

% This organization was proclaimed extremist and banned by the Moscow High Court in 2011.
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laws and operate in the grey economy business” (quoted in Vasilenko 2004, my translation). In
their rhetoric, both the President and the MVD referred to the numbers of irregular migrants and
to a high level of crime among the incomers to justify such a restrictive turn on immigration.
Simultaneously, while restricting migration policy, the authorities declared their readiness to
give preferential treatment — in issuing visas and work permits — to those foreigners who obey

Russian laws.

2006-2010: From Restrictive to Liberalized Labour Migration Legislation. The restrictive
2002 and 2004 migration reforms in Russia resulted in the overbureaucratisation of the
registration procedure for foreign workers and in the illegalization of foreign labour. Heavy and
non-transparent bureaucratic procedures for registration and work permits increased the number
of those who were forced to work without authorization. The government was highly criticized
for its ineffective measures in addressing irregular migration and for increasing the number of
unaccounted-for foreigners in the country. By 2005, the number of persons with precarious legal
status increased to 5 million or, by some estimations, to as high as 15 million (Vitkovskaya
2008). Such a situation increased the “grey sector” of Russia’s economy, as well as negatively
impacted the situation of foreign workers who may have been exploited and abused by
employers. Critics of the government policy pointed to Russia becoming unattractive to foreign
workers at the time when the country needed migrant labour to compensate for the losses in its
labour force. The argument about the need for foreign labour for economic development was
also linked to the geopolitical argument about Russia being in need of immigrants (and not just

temporary foreign labour) in order to populate its vast territory, especially in the north, north-
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east, and south-east. Again, such a situation was presented as threatening Russian national
security, as well as the security of migrants present in Russia.

Similarly to the previous reform on migration that was orchestrated from the Presidential
Administration, the push for a new reform on migration came from the top level of the Russian
government. On 17 March 2005, in his speech at the Security Council, President Putin prioritized
the stimulation of migration processes as “our most important task.” In May 2006, he repeated
this priority in his speech to the Parliamentary Assembly. Putin openly admitted that Russia
needed to liberalize its migration policy and open the country to foreigners but only to those
foreigners who abide by Russian laws and contribute to the Russian economy. He also
mentioned the importance of immigration for Russia from the point of view of the worsening
demographic situation and labour shortages, and called on the government to introduce a special
program for the voluntary repatriation of ethnic Russians and of those culturally close to Russian
culture (the so called compatriots programme). Such statements by the President were interpreted
as a signal of a renewed interest in migration issues at the highest level of the Russian
government, and they resulted in migration dimensions being inserted into such state programs
as the Demographic Strategy of Russia, the Program of Action on the Labour Market, and others
(Vitkovskaya 2008). The FMS — the authority in charge of migration issues — had been reformed
again. It became a more independent structure (though still in the structure of the MVD), now
engaged in the development and formulation of migration legislation and open to input from
academic and non-governmental circles (Vitkovskaya 2008).

Since January 2007, Russia has had a new system of the foreign labour registration. Two
main laws regarding the status of foreigners in Russia — the Law on Migrant Registration for

Foreign Citizens and Stateless Persons and the Law on the Legal Status of Foreign Citizens —
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underwent major revisions. Although the changes in foreigners’ registration and the issuance of
work permits apply to all foreign workers, particular emphasis has been placed upon facilitating
the registration and legalization of workers from those CIS countries with which Russia has no
visa requirements. Such CIS countries as Ukraine, Tajikistan, Uzbekistan, Moldova, and
Azerbaijan are among the major source countries of circular and temporary labour migration to
Russia. The reforms of 2006 simplified the legalization procedure for workers from these
countries, allowing them to stay beyond the initially allowed 3-month period.®® These new rules
were designed to formalize and legalize circular migration flows that have been characteristic to

labour migration to Russia from the NIS countries.

4.2.3. Russia’s Regional Role in the Pan-European Migration Regime

According to World Bank and UN data, Russia hosts about 12.1 million foreign-born people and
is the second country in the world (after the U.S.) in terms of the number of international
migrants in its territory (Mansoor and Quillin 2007). Internationally-accepted methods of
calculating immigrant populations (i.e., birth place) may not be the most accurate in post-soviet
countries, where inter-republic mobility during Soviet times was encouraged and undertaken in
accordance with administrative plans and the needs of the administrative economy (lontsev and
Aleshkovski 2007). Some citizens in these now independent countries could be considered
foreign-born but are not necessarily viewed as immigrants. According to Russian estimates,
between 1992 and 2006 the RF received a total number of 11.5 million immigrants including:

officially registered permanent residents (7.3 million), refugees (1.2 million), and non-status

% For more on the changes and their implementation in Russia, see the results of monitoring of the law
implementation conducted by a group of Russian scholars in Vitkovskaya et al (2008).
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immigrants (3 million) (Ibid.). Methodology notwithstanding, both numbers still put Russia in
second place among the largest immigrant-receiving states in the world.

For the EU, Russia plays the role of a buffer zone, attracting a significant number of
labour migrants from the Caucasus, Ukraine, Moldova, Belarus, Central Asia, Afghanistan, and
China. A 2006 World Bank study on migration flows to, from and within the Eastern European
and the former Soviet Union countries captured two major movements of migrants from Eastern
Europe and Central Asia — to Western European countries, and to rich CIS countries (Russia and
Kazakhstan in particular) (Mansoor and Quillin 2007). Indeed, Russia has been placed at the
centre of the Eurasian migration system that consists of “a group of the post-soviet countries
interconnected by persistent and numerous migration flows resulting from interaction of a
number of factors — historical, economic, political, demographic, socio-ethnic, and geographical”
(Ivakhnyuk 2007, 88). However, as Ivakhnyuk (2007, 97) admits, “the CIS states are far from
realization of a common coordinated migration policy as to the population movements between
the post-soviet states and to the third countries.”

The EU’s immigration policies, a degree of MSs openness to foreign labour, and the
EU’s external migration relations with Russia and with Ukraine respectively affect population
movements within the Eurasian system as well as between the western European migration
system and the Eurasian migration system. Specifically, the European Neighbourhood Policy,
with its emphasis on mobility (including the channels for legal labour migration) and “people-to-
people” contacts, educational and cultural exchanges may, in the long term, change the dynamics
of population mobility in the Eurasian space. Preferences for work abroad of citizens from
Moldova, Ukraine and possibly even Belarus, for whom Russia has been a main destination point

for labour migration, may affect the interactions of these two systems the most, as the ENP (with

[203]



its Eastern Partnership initiative) is directed at these countries. The growth in people’s movement
between these two systems may change the political considerations on which the EU’s
interaction with its neighbouring countries is based. In the relationships in the triangle EU —
Russia — common neighbourhood countries, questions of identity, political autonomy, integration
and future stability are at stake. In addition, some other factors may change the dynamics of
inter-system influences: labour market considerations, economic development considerations,
customs union, visa regime and the ease with which individuals can get access to the labour
market/jobs and get adapted to the cultural, economic and social specificities of the labour-
receiving societies.

As far as migration patterns between the RF and the EU are concerned, migrants from the
Russian Federation are among the top six non-European Union migrants living in the EU
(Vasileva 2011). In 2008-2010, Russians were also among the top ten nationals detained or
denied entry at the borders of the European Union countries (Frontex 2011).%* These figures refer
to citizens of the Russian Federation only, and, since the European statistics record migrants in
accordance to their country of origin and do not record their transit routes, the problems with
recording and quantifying the numbers of migrants who have travelled through Russia have been
noted (Williams and Aktoprak 2010, 18). Despite the sketchy data about migration from the
Russian Federation into the European Union, there is an understanding among policy makers and
migration-related international organizations that Russia remains an important transit hub for

irregular migration into the European Union (Williams and Aktoprak 2010, 18).

4.3 “Transit” as a Category of Governance

81 For comparison’s sake, Ukrainians have been “the most commonly refused nationality at a stable 51% (sic) (17
336) of the total refusals along the eastern land border” (Frontex 2011, 24).
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In the early 1990s, the IOM was commissioned by Switzerland and some other western
European governments to produce a series of country reports on the transit migration potential of
some Central and Eastern European countries, including some ex-Soviet countries (Russia and
Ukraine). Western governments were concerned about these countries’ capacities to regulate
their emigration and international migration flows destined to Western Europe and North
America. As the result of its studies, the IOM claimed that, due to geopolitical, political and
economic reasons, countries such as Russia, Ukraine, Bulgaria, the Czech Republic, Hungary,
Poland, and Romania, had become “transit” territories. In its report on Russia, the IOM noted
that, due to its porous borders, undocumented migrants from the Middle East, Asia, and Africa
were able to enter the Russian territory, on their routes from or across Eastern Europe and other
former Soviet countries. Similarly in the 1990s, some migration scholars in Russia, as well as in
Ukraine, argued that the CIS region had become one of the routes for irregular migration, due to
its geopolitical position between developed and developing countries, their unprotected,
frequently poorly demarcated borders, and their poorly instituted migration controls (Tishkov et.
al. 2005).

In general, our knowledge of “transit” migration remains limited. As I illustrated in this
chapter, “transit migration” from “non-traditional” migration countries have frequently been
presented in alarmist terms by officials in “transit” countries, as well as in countries that are
destination points for these “transit” migrants. The countries of “transit” have viewed such
migrants as trespassers on their territories and have introduced measures of migration controls
specifically targeting such migrants. States’ tendency to categorize and count these flows and the
statistics that they produce should rightly be doubted. Ivakhnyuk (2008), for example, points out

that the Russian FMS’ practice of distinguishing between temporary labour migrants (viewed to
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be destined to Russia) and transit migrants (considered to be en route to the EU) is empirically
difficult to sustain. The research shows that many migrants from the “far abroad” (considered
mainly en route to the EU) remain in Russia, despite their initial intention to move to a more
prosperous country further west (Ivakhnyuk 2008, 4).

In this context, a comment on the performativity of the global migration management
policy discourse and of its particular expression in the EU’s relations with its neighbours, is in
order. Categorization of migration according to its destination (which “transit migration”

9 ¢

signifies), its duration (“circular,” “temporary” or permanent”) or its legality (“legal,” “illegal,”
“unauthorized’) not only describes and orders the reality of international migration into
comprehensible categories, but it shapes the way migration is perceived. These categories reflect
the problem to be addressed at the policy level, as well as create the reality that the policy is
called to address.

The securitization of migration in Europe has been producing various figures of the
foreigner that have been used to control mobility in the European space of circulation. Such
categories as “guest-worker”, refugee, and “illegal immigrant” are the figures that represent
categories of governance in Europe (Karakayali and Rigo 2010). The wide usage of these
categories in other than European countries is evidence of a growing universalization of the
“scapegoat” figures that also serves to push certain groups of immigrants to the margins of
societies. Discursive construction — linking and differentiation — may differ among countries and
regions but they share the features through which human mobility is governed. What is similar is

29 ¢

the process in which the “figures of migration™ “allow state authorities, public discourses, and
collective agents to relate to and govern migration in a specific way, according to the given

social and political compromise of migration” (Karakayali and Rigo 2010, 129). Such categories
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of governance regulate the behaviour and discourses of all relevant subjects participating in
migration, including migrants themselves. One of the examples is the making up of stories of
“political” persecution by labour migrants to Western Europe after the latter closed the channels
for legal labour migration in the 1960-1970s and asylum became the only way for legal
immigration (Karakayali and Rigo 2010, 129). Another, more contemporary example is the
elevation of some migrants as “victims of trafficking” while others are relegated to being
deceptive and untrue to their receiving countries as “would-be economic migrants” or “bogus
asylum seekers” (Squire 2011a, 3).

The category of “transit migration™ is also illustrative. On the one hand, as the case
studies showed, it created a category of migrants that do not belong or are wrongly “stuck” in the
territory of some country en route to some other destination. Little or no rights are accorded to
these people, possibly even when they are present legally in these so called “transit countries.”
“Transit migrants” are mainly associated with irregular migration. On the other hand, it created a
category of states that became “buffers” between receiving and sending countries. The notion of
a special problematique that “transit” countries face appeared in the early 1990s when IOM
published its migration reports (mentioned above). “Transit” countries were expected to control
and siphon migration flows. It happens that the “transit countries” are the same “borderzones”
where contestation and political struggles over irregularity of human movement takes place
(Squire 2011a).

The categories of “transit migrant” and a country of “transit migration” are categories of
governance that span beyond the realm of one nation-state and create a certain continuity among
the states among which labour migrants circulate. These categories are produced by the global

capitalist system in which the promise of the freedom of movement for “global” labour remains
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unmet. The international discourse of migration management promotes temporary and circular
migration as the means to meet the states’ need in flexible labour; such representation renders
individual migrants (from the global South) disposable due to their oversupply (Kalm 2010).
While the category “transit country” positions states in the hierarchy of states concerning the
governance of migration regulation, the category of “transit migrant” produces a category of
people who are unwanted and whose place is in “transit centres,” with such policy measures as
detention, return, removal etc., presented as legitimate when applied to individuals who violate
the legal order of states, the main regulators of human mobility. At the same time, “transit
migrant” is a category of people stranded somewhere where they do not want to be. Transit
migrants are presented as having no good intentions towards the country that they “temporarily”
visit. Such representation arguably contributes to negative sentiments towards foreigners,
especially to the one that are racially different. In addition, the state hesitates to take on
responsibility for the well-being and human rights of foreigners who are constructed as

individuals who purposefully choose to treat a given country as a transit only.

Conclusions

The two cases studied in this chapter allow for the following conclusion concerning the relation
between the domestic migration policy and politics and the willingness of a country to co-operate
with the EU on migration, or irregular migration in particular. As was argued, the degree of
international and European influences on migration policy of a non-EU country is determined

by: (1) the domestic situation with international migration flows, (2) the legacy of domestic
migration and political membership norm-making or a lack thereof, (3) foreign policy orientation

towards the EU, and (4) a country’s participation in the international migration norm-making and
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in the international migration organizations (e.g., IOM), and intergovernmental processes (such
as the Budapest process). Additionally, one may mention the importance of the migration
dimension for the country’s foreign policy, and the political uses of it in its own “migration
diplomacy.” In turn, migration politics is heavily dependent on the local attitudes towards
immigration, wider domestic discourses on international migration, and the degree of
politicization of immigration. In combination, these factors play an important role in shaping the
environment for the political uses of (irregular) migration discourse for domestic governance
purposes. In addition, they set the stage for the international “strategic” plays regarding
distribution of responsibilities over world migration flows and introduction of migration controls
designed to stop or decrease these flows.

There are some differences and some similarities in the background of the studied
countries that may have influenced their interest to co-operate with the EU on migration.
Concerning similarities, both Ukraine and Russia — as post-Soviet countries — were new to the
international migration regulations and needed to work towards accession to some of the
international migration-related conventions. Similarly, they also sought to introduce the laws
determining the political membership in a nation (e.g., the citizenship law, the norms
determining the status of the foreigner) and the norms enabling both nationals and foreigners to
enter and leave the territory of the country. As far as migration profile is concerned, both
Ukraine and Russia became countries of emigration, transit migration, and immigration.

Regarding differences, two features need to be highlighted, as they have affected the
development of relations with the EU. First, is the size of immigration flows, their structure, and
the capacity of the government to handle those flows (i.e., register or provide legal status,

provide some form of support for settlement and integration). Second is the acuteness of the
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migration problem, as perceived by the government. Facing a significant amount of people
arriving temporarily or permanently from abroad, the Russian government had strategic reasons
to regulate these migration flows. The institutionalization of migration controls was hence
perceived as a way to re-insert sovereign power over its territory and the borders. Various
Ukrainian governments, in turn, neither paid much attention to migration problematic, nor sought
to order the institutional division of labour for various migrant categories. As a newly
independent country, once Ukraine had stabilized its control over borders, migration flows
decreased. However, the politicization of immigration grew, in response to the international
relations of Ukraine concerning migration with the EU and other countries.

As will be shown in the case study chapters, Russia’s interest in proper migration
management and its own migration diplomacy with the CIS countries result in Russia copying
the practices and policies of the EU deemed suitable for its own migration regulation. The EU
and Russia thus converge around international migration regulation norms, building on each
other’s experiences. Both sides adjust to the other’s requirements in order to liberalize the travel
regime for their nationals. Unlike Russia, Ukraine’s migration policy-making has been
stimulated and/or encouraged by the EU’s attention to irregular migration flows from its
territory. Whereas instituting border controls was in Ukraine’s interests and reforms were

advanced by institutional pressure from inside, other areas of migration regulation lagged behind.
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CHAPTER 5. UKRAINE: EUROPE’S “COURTYARD WITH A THROUGH
PASSAGE”? EUROPEANIZATION OF MIGRATION CONTROL

Introduction
This chapter examines the conditions under which Ukraine has co-operated with the EU on
migration, and what the consequences of this co-operation have been for Ukraine. The objective
is to analyze the foreign policy options and domestic policy reforms of a country that has been
placed into the security paradigm of the EU’s immigration policy and whose citizens have been
viewed through the lens of risk — as potential irregular immigrants into the EU territory, and
whose territory/geographical position has been viewed as providing “a conduit for the cross-
border flow of a wide range of non-legal activities” (Council 1999d).

The Union’s migration diplomacy encompasses the EU's attempts to influence migration
from, as well as the migration policies of, non-EU countries. My study of the case of Ukraine, a
country with EU membership aspiration, shows that the policy reforms and transformations in
migration that have taken place there have been driven by the political rhetoric about gaining EU
membership prospect or, at least, fulfilling the EU’s conditions for liberalization of visa rules for
Ukrainian nationals. Examining the nature of the Ukrainian position in negotiations with the EU
allows us to refine and trace what discourses or arguments have been used by the Ukrainian
government to reposition the country with regard to the processes of European integration, from
which it has been excluded thus far. The reforms of the state border management system and the
willingness to undertake internal security reforms in order to gain visa-free travel for its nationals
also reflect Ukraine’s desire to claim a place in the common security space of Europe.

From a public policy perspective, the establishment of the European migration regime
has caused, among other things, the establishment of a control-oriented and restrictive set of

policies towards potential immigrants and foreigners in Ukraine when the “fight against illegal
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migration” becomes the taken-for-granted “truth” in policy-making. Therefore, we observe a
trend of policy convergence in migration control and the regulation of migration flows
influenced by the EU’s requirements for norm and value transfer. Legal approximation has
become a cornerstone of the EU’s approach of closer co-operation with the ENP countries, and it
results in convergence in problem definition and in the means of addressing the problem.

The EU’s migration diplomacy towards Ukraine has been focused mainly on addressing
security threats. While this security paradigm has contributed to strengthening the governance
capacities of the Ukrainian state (e.g., border and migration controls), it has also limited the EU’s
transformational role in this particular country. The EU’s interest in the Ukrainian government
being in control of irregular migration from and through its territory (both of its nationals and of
transit migrants) has tipped the balance in Ukraine’s migration politics and policy in favour of
“illegal” immigration measures. Whereas the rhetoric about illegal immigration and legal
measures to control migration flows remain dominant in the policy priorities of the Ukrainian
government, wider migration questions continue to be neglected.

The chapter proceeds as follows. First, | analyze EU-Ukraine relations and the place of
migration in them. Secondly, | analyze how the negotiation of a readmission agreement and the
EU’s “fight” against unauthorized migration flows towards its territory played out in EU-UKkraine
bilateral relations. The analysis of the readmission negotiations is followed by a section in which
EU-Ukraine co-operation on visa liberalization is discussed. | conclude with an impact analysis

of the EU’s role in the domestic reform process in Ukraine.

5.1 European Integration and Irregular Migration: Engaging the “Transit” Country in
Readmission and Migration Policy Reform
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As Chapter 2 showed, since the 1990s, the European Union has made internal security co-
operation one of the priorities of European integration. The EU’s concern with new threats (such
as irregular migration, insecure borders and cross-border crime, and terrorism) that could
potentially “spill-over” into the EU territory, led to centralized justice and home affairs policies
in the EU’s relations with third countries, especially with its immediate neighbours (Browning
and Joenniemi 2008; Lavenex 2005a). On migration and asylum, European Union co-operation
with non-EU countries has depended on the migration profile of a particular country, the level of
political relations, and political appropriateness of co-operation on migration and of concluding a
readmission agreement.

Ukraine’s migration profile was of concern to European countries, and migration has
occupied an important place in their bilateral relations. As was mentioned in Chapter 4, Ukraine
has been viewed as a country of transit for irregular migrants, as well as a source country for
irregular labour migrants to the EU. Some experts argued that “[I]llegal labour migration of
Ukrainian citizens [is] a factor of tension in Ukraine’s relations with EU countries and the
accession countries;” more Ukrainians worked illegally than legally in the accession countries
causing an “unfavourable psychological dimension” to the presence of Ukrainians on their labour
markets (Razumkov Centre 2001, 22). Whereas in the last decade the Europeans refer to the
importance of migration co-operation in terms of their internal security and protection of labour
markets, the Ukrainian diplomats envision migration co-operation in terms of both internal
security and economic relations with the EU, with the goal of freedom of movement of
Ukrainian nationals viewed as one of the four freedoms in the future free trade area between the
EU and Ukraine. In the words of one interviewee, Ukraine’s co-operation on justice and home

affairs with the EU was characterized as follows:

[213]



Ukraine is of interest, first of all, with regard to economic integration. That is why
considerable efforts are directed at the creation of the free trade zone [between the EU and
Ukraine]. But a free trade area and economic development cannot exist without appropriate
judicial standards being upheld in Ukraine. That is, of the standards that are currently
determined by the common Schengen legislation and are found in the documents that
stipulate our co-operation in the area of freedom, security and justice. The question of your
study — the regulation of migration and borders — also has an economic subtext because
Ukrainian citizens are interested in the provision of the freedom of movement (Interviewee
4, in Brussels, July 2008, my translation).

Besides the interest of the law enforcement agencies in tighter co-operation with their
European counterparts, Ukraine’s economic interest in establishing a free trade area with the EU
additionally stimulates the government to pursue reforms in the justice and home affairs field. In
addition, this economic interest of Ukraine provides the EU with additional leverage to demand
the introduction and implementation of the relevant, security-related reforms by Ukraine. The
new bilateral agreement between the EU and Ukraine has been formally in the works since 2007,
when the two parties agreed to negotiate a new association agenda for Ukraine, and establish a
free trade area. Guarantees for the security of economic, trade, and financial activities has
therefore been an important condition for making the introduction of the free trade area between
the EU and Ukraine possible. Economic tools are one of the most important levers that the EU
has had, and it usually uses its economic power to the full.

The ability of the EU to encourage reforms through incentives and to increase
compliance from Ukraine has changed in accordance with the reformulation of its foreign policy
towards this country. In their bilateral relations on migration, we can observe a shift from a
limited focus on readmission and illegal migration co-operation, to material and technical
support and shared responsibility, to visa facilitation and co-operation to establish a system of

facilitated travel under conditions of security. These stages parallel the evolution of the EU’s

foreign policy towards its eastern neighbours, with whom facilitation of travel opportunities for

[214]



their nationals has turned into a “policy conditionality” (Trauner 2009b) when membership
conditionality cannot be applied. Such an adaptation in the EU’s foreign policy to non-EU
European countries can also be explained by some of these countries’ continuous pressures for
greater co-operation with the EU. Ukraine’s case is a telling one. Despite a lack of an EU
membership prospect, Ukrainian diplomats have taken a high starting negotiation position with
the EU, frequently demanding more than the EU has been able to deliver due to the absence of a
common position towards Ukraine among EU governments (Interviewee 4, in Brussels, June

2008).

5.1.1. EU-Ukraine Political Co-operation

When the European Union and Ukraine signed a bilateral Partnership and Co-operation
Agreement (PCA) in 1994, the EU viewed the newly independent country through the prism of
its post-Soviet ties with the Russian Federation. Unlike the association/Europe agreements
concluded with CEECs, the PCA with Ukraine was mainly an economic and trade co-operation
agreement that provided a framework for political and economic dialogue between the parties,
and expressed the EU's support for Ukraine's efforts to consolidate its democracy and complete
its transition to a market economy. On the Ukrainian side, the declaration about the country’s
aspiration for EU membership had already been made in the first EU-Ukraine Co-operation
Council in June 1998 when Ukrainian Prime Minister Valeriy Pustovojtenko spoke about
Ukraine's desire to receive EU association status (Council 1999e, 20). European integration has
formally been a foreign policy choice of Ukrainian governments since 1998 when then President

Leonid Kuchma approved a Strategy for the European Integration of Ukraine. All consecutive
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Ukrainian governments and elected presidents, at least in their rhetoric, have confirmed
European integration as their foreign policy aspiration and/or priority.

Thus far, the EU collectively has recognized only the European aspiration of Ukraine.
Ukraine is a “neighbour” of the EU to which the ENP applies, together with its more recent
outgrowth, the “Eastern Partnership” (EaP) (introduced in 2009).%? Proclaimed to avoid the
dividing lines in Europe, the ENP was the EU’s attempt to offer meaningful incentives to the
neighboring countries for political and economic reforms in line with the principles of
democratic governance and a free market economy. This policy was intended also to increase
security and stability around the EU’s external borders through enhanced sectoral co-operation
and policy coordination with the neighbouring countries (Weber, Smith and Baun 2007). In
addition, the ENP has a declared goal of facilitating interactions between citizens of EU
countries and citizens of neighbouring countries. To soften some of the grievances of its
neighbouring European countries, the EU has introduced into its foreign policy such instruments

99 ¢

as visa facilitation agreements, “mobility partnerships,” “migration partnerships,” and —
specifically for the eastern neighbours — local border traffic regimes and cross-border co-
operation projects. The Commission admits that, for the governments of the EaP countries,
“mobility is a key litmus test for engagement with the EU and promoting mobility in a secure
environment should be a priority for the EaP. The EU should promote mobility of citizens with
those partners that are willing to commit to ensure that the conditions for well managed and
secure mobility are in place” (Commission 2008c, 6).

Since the ENP prioritizes a transfer of rules, norms and practices in all agreed areas of

co-operation to neighbouring countries, we can expect a certain degree of Europeanization of

Ukrainian migration policy, which is one of the areas of EU-Ukraine co-operation. According to

82 The Eastern Partnership initiative covers Armenia, Azerbaijan, Belarus, Georgia, Moldova, and Ukraine.
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the conditionality approach, the EU is also supposed to have a greater leverage over Ukraine due
to its EU membership aspiration and its elites’ interest in economic co-operation and free trade
with the Union. Having started with a declaration of intent to co-operate on irregular migration,
drugs, and money laundering (declared in 2001), EU-Ukraine co-operation on justice and home
affairs is arguably one of the most advanced the EU has with any non-EU country.®® In the next
subsection, | review the importance of migration and border management questions in the EU-

Ukraine relations.

5.1.2 The 1990s: Setting the Stage for Irregular Migration Co-operation

From its very beginning, the formal co-operation between the European Union and Ukraine
contained a reference to their co-operation on irregular migration (in particular, on readmission),
although the PCA (1994) did not contain a section on justice and home affairs. The PCA’s
Article 27 registered a possibility for exploring ways for co-operation against illegal immigration
between the EU and Ukraine, especially on readmission: “The Co-operation Council shall
examine which joint efforts can be made to control illegal immigration taking into account the
principle and practice of readmission” (Official Journal, 19.2.1998, L49/9). This clause was part
of Title IV of the PCA, entitled “Provisions Affecting Business and Investment,” and placed in
the Chapter that stipulated labour conditions. Besides illegal immigration, the PCA committed
the parties to co-operating on money-laundering and drugs. After the PCA was ratified by the EU
in 1998, Sub-Committee 4 (which was one of the EU-Ukraine political institutions created to
implement the PCA) received an additional task: to cover justice and home affairs issues, such as

customs, cross-border co-operation, illegal immigration, drugs, and money laundering. From this

% Note that the JHA area was not covered by the PCA but it is supposed to have a prominent role in the new
association agreement currently under negotiations.
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Sub-committee work, co-operation between Ukraine and the EU on justice and home affairs
expanded beyond the PCA’s short mandate.

Financially, starting in 1996, the EU provided assistance for legislative, institutional and
political-economic transformations in CIS countries (Ukraine included) through the Technical
Assistance to the Commonwealth of Independent States (TACIS), though it did not cover JHA
activities. As the importance of third pillar issues (i.e., the justice and home affairs) grew within
the EU, the Council expanded the scope of TACIS programming for 2000-2006 to include
justice and home affairs activities and border infrastructure projects (Council 2000 c).** In
addition, the TACIS programming received an additional cross-border co-operation component
that targeted developmental needs on both sides of the future border between the EU and some
CIS countries, as well as supported the promotion of people-to-people contacts and
transformation processes in these countries through their co-operation with the CEECs that were
to become EU members in future.

The Common Strategy towards Ukraine (1999), agreed by the then fifteen MSs under the
framework of the Common Foreign and Security Policy (CFSP), was the first EU document to
reflect the EU’s approach to Ukraine with the enlargement taken into consideration. An internal
document of the European Union, it reflected its approach to a country that, in the case of eastern
enlargement, would become the EU’s direct neighbour to the east. It emphasized two areas
where the EU was willing to provide support: (1) for integration of Ukraine into the European
and international market economy; and (2) to the government in the field of justice and home
affairs. EU MSs were concerned with Ukraine’s “geographical position as a transit country,

providing a conduit for the cross-border flow of a wide range of non-legal activities” (Council

® At the time of initial TACIS programming, the EU had no competence on justice and home affairs yet. Co-
operation in this area took place on an ad hoc basis, as determined or requested by partner countries in the region
(Interviewee 26, in Brussels, June 2008).
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1999f, 2). Their priorities included strengthening the rule of law in Ukraine, including “the need
for legislation to help tackle serious crime, the political will to implement such legislation, and
the necessity for a readmission agreement between the two jurisdictions” (Ibid., 2). Articles 34
and 35 of the Common Strategy reflected the EU’s priorities to co-operate against illegal
immigration and human trafficking, as well as in the field of border security and organized crime
(including money laundering, illegal arms and the drug trade). Such measures as developing a
“more active” dialogue on illegal immigration, coordinating Ukraine’s visa policy with the EU
visa policy, and introducing travel documents that would be hard to falsify, were listed as matters
the EU wanted the Ukrainian government to address.

EU governments were interested to determine the scope of “illegal” immigration through
Ukraine and to identify the gaps in the Ukrainian government’s capacities to deal with transit
migration. The EU sought increased co-operation on readmission of Ukrainian nationals,
stateless persons and citizens of third countries (including signing of a readmission agreement)
and Ukraine’s accession to the International Convention on Refugees, as well as to international
norms against organized crime, corruption and money laundering (Council 1999f).

The active co-operation between the EU and Ukraine on “illegal migration” started with a
joint report prepared following a study mission by European experts to Ukraine. Focusing on
“illegal” migration, the Joint Report of the EU-Ukraine PCA Sub-Committee on Illegal
Immigration and Trafficking in Human Beings (2000) included a list of reforms that Ukraine
could undertake to increase its capacity to control migration flows towards and through its
territory. The report recognized the “Kyiv initiative” (the foreign policy initiative described
earlier) as “an official plea for co-operation to combat the tides of migrants,” saying that: “The

authorities readily admitted their difficulties in coping with the migrants flows. This is not
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surprising, given that smuggler organizations are increasingly well-equipped and well-
organized” (Council Secretariat 2000, 4). The Ukrainian side emphasized to European experts its
inability to deal with transit migration through Ukraine if similar problems were not
simultaneously addressed by Russia and Belarus — two main “gateways” for transit migration
into Ukraine.

In Ukraine’s case, the EU’s approach required the country to acquire a “modern”
migration policy and “modern” border controls to enable the government to tackle the problem
of “illegal migration” and human trafficking in accordance with European practices and
internationally recognized norms (Council Secretariat 2000). For better policy formulation and
implementation, European experts advised the Ukrainian government to create one
administrative agency with overall responsibility for migration issues. To make border controls
effective, the EU insisted that Ukraine make progress with the demarcation of borders with
Russia, Moldova, and Belarus, presenting the demarcation as “an important precondition” for
“comprehensive support” (Council 2001a, 8).

As the governmental programs to address “illegal migration” show, since the 1990s the
Ukrainian government had aimed to acquire international technical and material assistance in
order to increase its institutional, administrative and financial capacities to stop and prevent
migration flows through its territory. The Ukrainian authorities appealed for international support
in fighting illegal migration, considering the country’s limited resources to detain and deport
individuals classified as “illegal migrants.” They sought to reframe the problem of “transit”
migration (initially perceived in the EU as a sole responsibility of “transit” countries) as a
common challenge that countries of destination, origin and transit had faced and had to deal with

collectively. As stated by one interviewee, “Ukraine has faced the same challenges with illegal
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migration as the Europeans, with the only exception being that we do not have Ukrainians as
illegal migrants” (Interviewee 20, in Kyiv, June 2008). This position of Ukraine was significant;
it caused EU governments to gradually realize that relations with countries of origin and of
transit had to change in order to persuade and incentivize them to co-operate on migration and
border management.® First realized on an ad hoc basis, the Hague Programme (Council 2005c)
formalized various incentives and compensatory measures for third-countries’ willingness to co-
operate on migration and border management. As was shown in Chapter 3, EU governments
gradually increased assistance to cooperating countries while simultaneously paying more
attention to instituting the policies that would make irregular migration less attractive. Whether
such policies have produced the desired outcomes is debatable. What is clear, however, is that
these efforts have led to the formalization of inter-state migration relations in Europe. Whereas
the EU’s externalization strategy caused the formation of a migration management regime, third
countries have played a role, too, in how this regime has been institutionalized.

Although the EU demanded that Ukraine increase its capacities to deal with irregular
migration, it initially played a minimal role in assisting Ukraine in this regard. Unable to finance
the detention and deportation of foreigners unlawfully present in its territory, the Ukrainian
government requested from the EU assistance for the repatriation of irregular migrants, for
establishment of transit camps and temporary detention centres, and for border infrastructure on
its eastern border with Russia (the major route for irregular crossing into Ukraine). The
Ukrainian officials communicated to the Commission their concern with new dividing lines in
Europe (created through the expansion of the Schengen rules to Central and Eastern European

accession countries), and requested closer co-operation to soften the potentially negative

% Ukraine was only one of the neighbouring countries that influenced the EU’s pragmatism in its migration relations
with third countries leading EU governments to introduce various incentives and quid pro quo measures for third
countries’ co-operation on migration. On the role of the Mediterranean and African countries, see Cassarino (2009).
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consequences of EU’s enlargement. Thus, in September 2000, Ukrainian diplomats proposed to
the EU an agreement on the “joint fight” against “illegal” immigration, human trafficking,
money-laundering, drug and arms trafficking and other issues of organized crime, and for EU
assistance with border equipment and infrastructure development (Council 2001b).% Instead of
fortifying the western borders, the Ukrainian side requested assistance to increase the protection
and infrastructure development of its northern and eastern borders. The EU side, however,
considered their assistance for infrastructure and upgrading of the western border (the training
and equipment) as efforts that would “improve border management (border control and
surveillance of the green border) as a whole, and certainly benefit the Northern and Eastern
border as well as the Western” (Council 2001a, 8). By the Ukrainian public at large, however,
the improvement of the western border infrastructure was mainly interpreted as the construction
of new walls in Europe.

When the EU and Ukraine signed the Justice and Home Affairs (JHA) Action Plan (AP)
for Ukraine in December 2001, this was a first operational AP with a non-EU and non-accession
country signed in the area of justice and home affairs. The first formal expression of Ukraine’s
willingness to undertake reforms in the JHA sphere in accordance with the EU’s norms and
practices, the AP was accompanied by a monitoring instrument (Scoreboard) that allowed the EU
to oversee the process of reforms in the justice and home affairs sector in Ukraine. Although the
Ukrainian government pursued a formal legal framework to expand co-operation on justice and
home affairs (the area not covered in the PCA), the EU instead opted for an operation-oriented
document that aimed to advance the implementation of the policies agreed within the PCA, and

gave the EU a monitoring mechanism with regard to implementation. The AP institutionalized

% This was Ukraine’s diplomatic response to the EU and Russia signing an Action Plan Against Organized Crime.
Ukrainian diplomats pursued parallelism to the EU’s relations with Russia in what they saw possible to request and
receive from the EU.
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the high-level JHA Ministerial dialogue between the EU and Ukraine, as well as formalized
regular meetings of experts. In 2002, the parties agreed to deepen their relations in the following
areas: the negotiation of an EU-Ukraine readmission agreement and improved migration
management in Ukraine; improved border management; immigration; judicial reform; the rule of
law; and organized crime and terrorism. The AP targeted expert knowledge transfer, technical
and financial support, Ukraine’s accession to various JHA-related international and European
agreements, legislative adaptations, as well as institutional and administrative reforms. It should
be noted that, when the EU and Ukraine signed a new ENP Action Plan (ENP AP) in 2005, it did
not include an elaborated section on justice and home affairs. Rather, the 2001 AP was revised
and updated, and it became part of the ENP AP.

Within Ukraine, the EU’s eastern enlargement made the insecurity lens a pre-dominant
one in the perception of migration flows to Ukraine, activating wider public discussions about
the potential negative effects for Ukrainian society. In compliance with the EU accession
requirements and, in particular, with the Schengen requirements, Ukraine’s western neighbours
had been harmonizing their border and visa policies, intensifying border controls, and
strengthening their “fight” against “illegal” migration. According to one of the most influential
think-tanks in Ukraine, the Oleksandr Razumkov Ukrainian Centre for Economic and Political
Studies, such developments in the CEECs were associated with the negative effects on Ukraine
in the migration area. These included:

1) the restriction of movement for Ukrainian citizens after the Central and Eastern accession
countries introduced visa requirements, with potential negative effects on tourist and
business contacts;

2) the restriction of the petty trade, or business tourism, taking place in border regions;
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3) problems of potentially higher costs for businesses engaged in cross-border commerce;

4) potential restriction on employment opportunities for Ukrainians working or seeking
work abroad in the accession countries and deportations of those working without
authorization; and,

5) shifting of the burden to deal with transnational migration to Ukraine, with the
consequent negative effects on Ukrainian society (Razumkov Centre 2001, 22-27,
Pashkov and Chalyy 2001).

The enhancement of border and migration controls by Ukraine’s western neighbours
heightened the fears about accumulation of “transit” migrants in Ukraine, unable to get into EU
countries and waiting for a proper opportunity to continue their journey. This situation was
deemed to represent a real threat to the social stability of Ukraine. The central political issue
hence became the mobilization of a governmental effort to prevent Ukraine from being used as a
transit zone and to reduce insecurity coming from its transit status in Europe. Notably, the
Razumkov Centre experts also forecasted that, if Ukraine’s interests were not taken into account
by the European partners in the latter’s “fight” against irregular immigration, Ukraine would (1)
turn into a country accumulating “illegals;” (2) face an increased threat for “import” of terrorism,
drug trafficking, and worsened crime situation; (3) face increased pressure on Ukraine’s labour
market, a worsened social situation and increased money flows into the “grey sector,” and 4)
generate negative public attitudes towards foreigners (“those who arrived”) (Razumkov Centre
2001, 24). To avoid these negative consequences, the authors advocated increased co-operation
between the EU and Ukraine and EU’s financial assistance to Ukraine in dealing with the

transnational threat of “illegal immigration”.
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Both internal debate and the external approach to dealing with the dangers posed by
uncontrolled migration were focused on increasing the capacities of governmental security
agencies (such as border guards, police, and security services). European countries provided
training and deployed missions to monitor and assist Ukrainian border guards in properly
identifying potential risks and insecurities. Table 5.1 shows the distribution of funds allocated by
the European Commission for projects in Ukraine in 2000-2005. As demonstrated below, border
management constituted the largest portion of the funding.

Table 5.1. Projects Financed by the European Commission in Ukraine, millions EUR

Area 2000 | 2001 | 2002 | 2003 | 2004 | 2005 | Total
Border 27 | 115 | 140 | 30 8.1 | 16.6 55.9
Management

Asylum and 0.2 - 2.5 5.4 0.5 - 8.6
migration

Human - - 1.9 - - - 1.9
trafficking

Drug trafficking - 2.2 2.5 1.5 - - 6.2
Total 29 | 137 ] 209 | 9.9 8.6 | 16.6 72.6

Source: ICPS/ISP (2006, 28).

The EU’s willingness to invest in the security complex in the neighbouring countries
coincided with the inclination of the Ukrainian government to increase the security-related
resources to “fight” “illegal immigration.” In addition, investment in border protection
corresponded to the degree of interest of the new state in developing its border agency and
creating its border infrastructure. Having inherited the Soviet-style, militarized border security,
with the military in charge of border protection, the government prioritized border control and
the demilitarization of its border agency (in line with international practices of border protection

and security).®” Under such circumstances, issues other than addressing “illegal migration” were

87 On the demilitarization trends in international border protections, see Andreas (2003).
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of a lesser priority for the government of Ukraine. Reforms of 1999-2003 were mainly directed
at establishing controls over migration flows towards and through the Ukrainian territory.

On the eve of the enlargement, Ukraine’s participation in various European and
international inter-governmental platforms grew as well. In 2002, the government applied for full
membership in the IOM arguing that this was “necessary due to the direction of Ukraine’s
foreign policy on integration into the European Union and due to regulation of migration
problems” (Parliament 2002, my translation).®® Western European countries made a decision to
expand the consultative process entitled “The Budapest Process” towards Eastern European
countries, with Ukraine included.®® At Sweden’s initiative, in May 2001 a new migration-
oriented Soderkdping Process was initiated, focusing on the new neighbourhood belt of the
expanded European Union. Its main objectives were to respond to the challenges of the eastward
enlargement and to promote better co-operation on asylum and migration among the countries
situated along the future new borders of the European Union.” The Séderkoping Process has
been headquartered in Kyiv, Ukraine. Finally, the Council of Europe’s European Committee on
Migration, with its ministerial conferences and consultation processes, has played a role in

facilitating Ukraine’s participation and its active involvement in the inter-state migration

% Becoming a full member of the IOM also allows a country to access a greater financial support for migration-
related issues. Some advocated for the IOM accession when migration flows were perceived to be uncontrolled, and
fears of potential inflow of refugees from Afghanistan in the wake of September 11 was high (Sylina 2001a).

% Established in 1991, the Budapest Process (BP) is a consultative forum of now more than 50 countries and 10
international organizations that co-operate to develop “comprehensive and sustainable systems for orderly
migration” (IOM, http://www.iom.int/jahia/Jahia/policy-research/budapest-process/). Its purpose is an exchange of
information and experiences among the participants on such topics as regular and irregular migration, asylum, visas,
border management, human trafficking and smuggling of migrants, and readmission and return. This consultative
forum developed in three stages. Initially, between 1993 and 2003, the BP focused on the co-operation with the
Central, Eastern and South-Eastern European countries outside of the EU framework, and it concentrated on such
themes as prevention and fight against irregular migration, return and readmission, and asylum. On the eve of the
EU enlargement, the BP was extended to include the CIS countries in order to create a network to the east of the
future EU. In 2010, the decision was adopted for the BP to cover a so called “Silk Routes Region,” that is,
Afghanistan, Bangladesh, China, Iran, Iraq, Pakistan, and Syria (IOM, http://www.iom.int/jahia/Jahia/policy-
research/budapest-process/, last accessed 24 October 2011).

0 The Stderkdping Process web-site, http://soderkoping.org.ua/page2864.html.
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regulation initiatives in Europe. Overall, the Council of Europe Migration Committee has
become an influential forum for exchanges on migration among participating governments, and
international and supranational organizations and non-governmental organizations concerned
with migration. In particular, in May 2000 the Committee on Migration adopted a document
entitled “Towards a Migration Management Strategy” launching intergovernmental co-operation
on migration management in Europe.”

For Ukraine, opening up to internal security co-operation became an important strategy
for countering the exclusionary tendencies of the construction of the EU as an area of freedom,
security and justice. Whereas the European Union had been presenting an expansion of the
Schengen zone as a moment of triumph for a united Europe, the reality of the expansion of the
Schengen for the new eastern European neighbours was different: once their western neighbours
joined the EU, the regime of movement of these countries’ citizens was directly affected. With
the expansion of the EU visa rules (i.e., the EU’s “black visa list”) to the eastern accession
countries, the latter’s neighbours began to use an argument about freedom of movement within
Europe as a way to pressure the European Union for visa-free travel for their nationals. In
addition, the accession of such CEECs as Poland and Hungary — with their interests in a less
stringent regime of movement with Ukraine — created internal pressures in the EU to liberalize
the EU’s visa regime towards Ukraine.

Fearing isolation in the wake of eastern enlargement, the Ukrainian government asked for

the EU’s financial and technical assistance in dealing with transit migration. On the eve of

™ Out of six regional conferences organized by the Migration Group of the Council in 2001-2005, five focused on
irregular migration in the region. The sixth one dealt with the topic of migration of unaccompanied minors. In
October 2003, Kyiv hosted one such regional conference titled “Migration policies on the eve of the EU
enlargement: what challenges for future co-operation within the East European region” (Council of Europe,
Regional conferences web-site, http://www.coe.int/t/dg3/migration/Documentation/Default_regconf_en.asp). In
addition, in September 2008, Kyiv hosted an 8" Council of Europe Inter-ministerial Conference entitled “Economic
migration, social cohesion, and development: towards an integrated approach.”
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eastern enlargement, official Kyiv was proactive — in the words of Ukrainian Minister of Foreign
Affairs Kostiantyn Hryschenko — in “preventing emergence of any dividing lines in Europe” by
“making the enlarged EU’s eastern frontier the borderline of “comprehensive co-operation” with
the goal of steadily introducing the EU’s “four freedoms” (Hryschenko 2003). During the launch
of a “Kyiv Dialogue” — a dialogue to prevent dividing lines in the new Europe — the Ukrainian
Foreign Affairs Minister publicly offered an initiative to create a common readmission space by
means of a series of bilateral agreements among countries of origin, transit and destination of
“illegal migrants.” Ukrainian authorities viewed the “fight” against illegal immigration and
readmission to be important items on the EU-Ukraine co-operation agenda. Behind the idea of
creating a common “readmission space” was the following assumption and explanation by
Oleksandr Chalyy, Ukraine’s former state secretary for European integration:
The readmission issue cannot effectively be addressed only at the bilateral level, and for an
effective fight against illegal migration and organized crime there must be a common
readmission space created. The first step should be the signature of bilateral readmission
agreements among Belarus, the EU, Moldova, Russia and Ukraine. We do not offer to sign
a multilateral readmission agreement; rather, we initiate the development of common
approaches and principles that would be implemented by each side in the preparation of the
text of the agreement. In other words, we talk about a system of bilateral readmission
agreements (quoted in Sylina 2003, my translation).
Although the EU did not accept Ukraine’s proposal,’? that Ukraine made such a proposal is
significant in itself; it can be interpreted as part of Ukraine’s effort to be viewed as part of
various “common spaces” within an integrated Europe. At the same time, it could be interpreted
as Ukraine’s attempt to resist the responsibility that the EU wanted to place on the countries that

were viewed as “buffer” countries for the EU. Ukraine’s policy has been to change the

perception of it being the “buffer” country and to instead become a country “within;” it has been

"2 Migration flows are usually composed of mixed migrant groups. Genuine asylum seekers are frequently caught in
the network of western governments' migration controls and opt for illegal routes to get to the territory of western
states. Considering such situation, from a human rights perspective, it was not acceptable to create a common
readmission space with the countries that produce asylum seekers in the first place (e.g., Chechens from Russia).
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advocating “sharing” the burden with the EU, rather than “shifting” the burden from the EU to

Ukraine. One of the interviewees affirmed that this was the aim of Ukraine’s position:
There is a general tendency in EU politics to decentralize and to disperse migration control
from the border line to the territories of third countries, if we look at the basin of the
Mediterranean sea and control of international waters. On the other hand, inside the EU
without internal borders, migration controls are nevertheless being conducted... we are
forced to take this into account and try to get involved in the general system of border
control of the European Union, so that our Ukrainian control authorities would gradually
become part of the joint control mechanisms. Evidently, for now we remain a third country
of co-operation within the Schengen acquis. The idea is to enter this common space of
freedom and security [sic] gradually, so that gradually both at the psychological level and
at the level of technical co-operation Ukraine ceases to be perceived as a buffer zone or, as
they call it, a second filter (Interviewee 4, in Brussels, July 2008).

The relevant Ukrainian authorities (especially the Administration of the Border Guards)
have been willingly and sometimes voluntarily adopting the internal security rules resembling or
identical to the Schengen ones. The perceived ownership of the direction of the reforms is also
visible in how the revised — and newly titled — EU-Ukraine Action Plan in the Area of Freedom,
Security and Justice (AP AFSJ) (2007) is viewed by the Ukrainian side. Unlike its 2001 version,
the current AP is perceived as reflecting Ukraine’s interests; the Ukrainian negotiators were able
to align its content in accordance with the domestic agenda of reforms. The Ukrainian side views
the document as an important expression of the two sides’ interests and as a step forward in the
EU-Ukraine co-operation. The EU-Ukraine AP AFSJ is considered one of the best sectoral co-
operation documents that secures Ukraine’s interest in the best way possible:

We developed it [the EU-Ukraine JLS Action Plan] together. There were serious
negotiations on each of the sections, on each point, on each word. We tried way harder to
pack it with Ukrainian interests. It is considered — well, we consider — that in our action
plan we try harder than in other bilateral agreements [with the EU] to defend Ukraine’s
interests, be less conceding to the European side (Interviewee 8, in Kyiv, May 2008).

Moreover, the AP’s language was adapted to the necessities of the internal situation in Ukraine

in order to increase its degree of implementation. In particular, Ukrainian negotiators were able
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to outline the details of the reforms needed for the internal bureaucratic implementation. Aa

Ministry of Justice official interviewed noted,
[The Action Plan] is a bilateral document that is written in a language that is different from
our internal acts. That is why it contains language that is a medium between the European
and our [bureaucratic and legalistic jargon]. ... We are trying to have those points that only
we are implementing be written in a way that is better for us. Because later on this Action
Plan is being sent to all executive bodies [in Ukraine], and they look at it and do not
understand what is required from them and what a particular point is about (Interviewee 8,
in Kyiv, May 2008).

Overall, the Ukrainian government has viewed the JHA co-operation with the EU as a
positive development for Ukraine — as such that increases the country’s capacity and modernizes
its law-enforcement agencies in line with European and international practices. The activities of
the EU Border Assistance Mission to Ukraine and Moldova (EUBAM) are exemplary in this
regard. When in 2005 the Ukrainian and Moldovan presidents asked the EU to deploy its border
mission to monitor the flows through their common 1,222 kilometer-long border, their aim was
to involve the EU as a third party in this co-operation and let it play a stabilizing role in the
region. This border sector was of concern to Europeans due to a range of illicit activities taking
place at this border (including smuggling of goods and human trafficking), aggravated by the
fact that 472 kilometres of this border are adjacent to the secessionist region of Transnistria over
which Moldova has no control. As one interviewee mentioned, the goal of the border mission
was:

to receive financial backing from the EU in putting this section of the border in order [and]
in providing answers to the EU concerns with regard to illegal migration and smuggling [of
goods] through this region. Since the EU received a direct mechanism of control, in this
way many questions were taken off the agenda (Interviewee 4, in Brussels, July 2008, my
translation).

Deployed in December 2005 and fully funded by the European Union (financed under the

Rapid Reaction Mechanism) with the United Nations Development Programme (UNDP) acting
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as implementing partner, EUBAM is the EU’s Mission with a mandate to provide support and
technical advice to the border guard and customs authorities of Moldova and Ukraine as they
seek to approximate their procedures to EU standards. The mission has its headquarters in Odesa,
Ukraine, and six field offices on both sides of the Moldova/Ukraine border. The Mission consists
of a staff seconded and contracted from EU MSs and of nationals from Moldova and Ukraine. It
is stated in the EUBAM’s description of its mandate that: “By offering comprehensive support to
our partners on EU best practice from its headquarters in Odessa and six field offices on either
side of the Moldova/Ukraine common border, EUBAM envisages that border and customs
procedures and standards in MD/UA will ultimately mirror those prevalent in the European
Union” (EUBAM)."® The Mission’s mandate has been renewed three times, with the latest one
extending the EU’s presence at the Ukrainian-Moldovan border until 30 November 2015.

It is interesting to note that in their 2005 Joint Memorandum, the Ukrainian and
Moldovan presidents agreed that EUBAM was to assist border and customs officials address the
problem of illicit flows and advise on the proper border control practices to safeguard the
security of travel and goods. This would be done by means of advising the two countries’
authorities and monitoring their activities, which also included

their right to make unannounced visits to any location on the Moldovan-Ukrainian state
border, ... to any police station or Customs Post or Revenue accounting office, to be
present and observe custom clearance in progress, to examine and to copy customs import
documents and supporting commercial records, and official books and records that do not

include State secrets, including those held on computers (EUBAM 2005).

The Mission’s experts may also request re-examination and re-assessment of any consignment of
goods that was already processed. Among the specific objectives, it should be mentioned that the

presidents agreed that the Mission staff can audit the border control and surveillance measures in

accordance with their national legislation, provide suggestions for administrative upgrades of the

® EUBAM web-site, “About Us” Section. Accessed October 28, 2011, http://www.eubam.org/en/about/overview.
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border and customs authorities, improve the efficiency of border crossing procedures, “reinforce
the surveillance of the green border through the delivery of relevant equipment and training,”
and prevent human and goods smuggling, among other special objectives. EUBAM participates
in two standing working groups with the host countries’ border services: one on illegal migration
and trafficking in human beings, and the other one on weapons smuggling, contraband and
customs fraud. It supports Ukraine and Moldova in their plans to join and implement the pan-
European Integrated Border Management (IBM) strategy. The Mission also assists the
governments in their implementation of visa facilitation and liberalization action plans with the
EU. Finally, EUBAM has been part of the EU’s activities to promote anti-corruption and “good
governance” principles in these ENP countries. Among its outreach activities, for example, there
IS one project with civil society and the youth of Moldova and Ukraine that promotes EU values
and provides information on cross-border co-operation.

The EU has emphasized the security of movement as a precondition for any dialogue on
the removal of visa requirements for citizens of its new eastern neighbours. Such EU position
and the fact that Ukraine was interested in visa-free travel for its citizens, made the issue of
border and migration co-operation with the EU a “technical” rather than a political one for the
Ukrainian side, and relegated it to the level of technical expert discussions (Interviewee 19, in
Kyiv, June 2008). Concurrently, the need for domestic reforms was rhetorically presented as
necessitated by Ukraine’s European integration orientation and undertaken in accordance with
the EU acquis. By being viewed as “technical” and as part of the conditions in visa negotiations,
the questions of migration regulation and population management were depoliticized and
removed from wider public discussion. How the EU and Ukraine negotiated their readmission

agreement and visa facilitation agreement is discussed in the next two sections.
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5.2. Readmission: Institutionalizing the Mechanisms of Return in Europe

Since the mid-1990s, the principle of readmission has become one of the pillars of the EU
governments’ approach to addressing the challenge of irregular immigration. The EU’s interest
in concluding a readmission agreement with Ukraine was determined by, first of all, Ukraine’s
nationals violating the rules of entry and stay in the EU MSs, and secondly, by Ukraine's
territory being used for transit migration towards the EU. Although Ukraine had readmission
agreements with all of its immediate western neighbours (Hungary 1993, Poland 1993, Slovakia
1993, Lithuania 1996, Latvia 1997, and Bulgaria 2001), its government hesitated to conclude an
EU-wide agreement. Among the reasons for such hesitancy one can mention the EU’s insistence
on the obligation to accept the returned third country nationals as part of the readmission
obligations, an absence of the readmission agreements with Ukraine’s largest source countries of
irregular/transit” migrants (especially with Russia),”* low administrative and institutional
capacities to regulate migration flows through its territory, and undemarcated and poorly
equipped and guarded eastern and northern borders.

Notably, the negotiations on readmission with Ukraine and with Russia were conducted
by the European Commission concurrently, while at the same time Ukraine and Russia were also
negotiating a bilateral readmission agreement between themselves. Facing pressure from the EU
with regard to irregular migration flows towards EU territory, the Ukrainian government
proposed a common readmission space and asked the EU to synchronize the conclusions of
bilateral readmission treaties between the EU and Ukraine and the EU and Russia, and to assist it

in negotiating with Russia. Brussels, however, did not want to interfere in Ukraine’s negotiation

™ Kravchenko (2005) mentions that about 80 per cent of all irregular migrants that end up in Ukraine, enter the
country through the Ukrainian-Russian “green” border.
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with Russia and did not support the creation of a trilateral consultation mechanism (Sylina 2006).
Interestingly, Ukraine and Russia were the first countries with which the EU insisted on
including a third-country national clause, obliging these neighbours to accept non-nationals who
entered the EU territory from these countries. From the European Commission’s point of view,
convincing these countries to accept the third-country clause was the main challenge during the
negotiations but “the incentive or the carrot in the form of visa facilitation agreement was very
important for Ukraine” (Interviewee 25, in Brussels, June 2008) and for Russia (discussed in
Chapter 6). Below | unpack the positions of the EU and Ukraine in the readmission negotiation,

with attention paid to the domestic discussion in Ukraine.

5.2.1 The EU-Ukraine Negotiation of the Readmission Agreement
Table 4.3 shows the timeline of the readmission agreement negotiation. As can be seen from the
timeline, the Ukrainian government expressed its political readiness to negotiate the readmission
agreement with the EU even before the Commission received the Council’s mandate. What
interest did the government have in agreeing to take on readmission obligations in the form of
the agreement and what was the domestic reaction to such a decision? From an analysis of media
coverage, we can observe that the negotiation with the EU was accompanied by an alarmist
discourse in Ukraine about the challenges facing “transit” countries and the need for European
and international support to deal with problems Ukraine could not deal with alone. Besides
receiving a simplified visa regime for some categories of citizens, the Ukrainian government was
also motivated to attract the EU’s and international attention to its problem with uncontrolled

migration flows and to enlist financial, technical, and expert support in dealing with this
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“challenge.” Evidently, this was expressed in the highly securitized presentation of

“uncontrolled” migration, which is discussed below.

Table 5.2 The Timeline of the Readmission and Visa Facilitation Negotiations

1994 — The PCA included a clause on co-operation on “the practice and the principle of
readmission.”

October 2001 — Ukraine agreed “in principle” to start negotiations on a readmission agreement at
the EU-Ukraine Subcommittee meeting; proposed to negotiate a simplified visa regime for
holders of diplomatic passports. This moment signified a political decision of Ukraine to enter
into an EU-wide readmission agreement.

March 2002 — Ukraine passed its version of the readmission agreement to the EU side during the
Fifth Meeting of the EU-Ukraine Co-operation Council.

June 2002 — EU Council gave the Commission a formal mandate to negotiate a readmission
agreement with Ukraine.

August 2002 — The EU presented its copy of a readmission agreement to Ukraine.
November 2002 — The first round of negotiations started.

25 February 2005 — The EU agreed to enter into a “constructive dialogue” on visa facilitation
with Ukraine (confirmed at the ministerial troika).

21 April 2005 — The visa facilitation dialogue was due to begin. No mandate from the Council to
the Commission to start negotiations on visa facilitation.

November 2005 — The Council gave the Commission the mandate to launch the negotiations on
visa facilitation.

November 2005 — The Commission opened negotiations with Ukraine on visa facilitation.
Readmission negotiations unblocked.

October 2006 — The text of the readmission agreement and visa facilitation agreement agreed in
principle.

June 2007 — The two sides initialed both agreements.
November 2007 — The EU side ratified both agreements.
1 January 2008 — The two agreements were to come into effect.

15 January 2008 — The two agreements ratified in the Ukrainian parliament.

The European countries’ insistence on return as one of the pillars of their policy in

countering irregular migration made the neighbouring countries wary of accepting any

responsibility for Europe’s “unwanted” migrants and asylum seekers. While the Ukrainian
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government accepted its international responsibility to receive its own nationals from the EU
countries, it found unacceptable at first to expand its obligations towards “transit” third-country
nationals. The fear of being “flooded” with the EU’s unwanted migrants and asylum-seekers —
especially as a result of the EU Dublin Convention principles of “safe third country” for asylum
purposes and the responsibility of the first country of entrance — was frequently reiterated in the
media discussions. Some experts argued that the lack of proper migration controls and border
control capacities, as well as the ineffective and dispersed institutional responsibilities for
migration regulation, worsened the situation for the country and necessitated the introduction of
the relevant, control-oriented policies and institutional reforms (Razumkov Centre 2001).

Since the 1990s, the Ukrainian mass media have been saturated with rhetoric about the
transit status of Ukraine and its territory being used by foreigners to get further west. The
authorities reported increasing numbers of foreigners, detained while crossing the Ukrainian
borders without authorization and heading west. It was also reported that some Ukrainian
nationals living in the border regions were assisting both irregular migrants and their smugglers
(UNIAN, 14 April 1998; Pavlyukh 2002; V. Chumak, in Kyiv, May 2008). Media publications
were frequently alarmist about migrants from the “exotic countries” of Asia and Africa, with
racist undertones.” At that time, migrants from Russia (i.e., Chechens), China, Afghanistan,
India, and Bangladesh were among those most frequently detained at Ukraine’s borders

(ICPS/IPS 2006). Any major conflict in the region, such as the Russian war in the Caucasus in

" The migrants detained in groups were described using the language used to denote goods (e.g.
“consignment/lot/batch,” Unian, 19 January 1998). Migrants from Asian and African countries were referred to as
“‘black’ guests” and “illegals from ‘warm’ regions” (Pavlyukh 2002). Also, consider the following representation of
“exotic’ migrants: “In the Kyiv region, close to Brovary, there happened a “representation of the evil spirit.”
Persons, who usually wait for various wonders in the evening on Malanka, at the eve of St. Basil’s Day, noticed how
out of the forest, one “demon” came out, after him — a second one, then a third one... But since there were many
“evil spirits” — about 18 of them, citizens doubted their version regarding the evil and went to the police. As it turned
out later, those were uninvited guests from the far India trying to get out of the woods into a more comfortable
place” (Hotsulenko 2003). This was an introduction to a newspaper story about “the calamity” or “evil” of “illegal
immigration” for Ukraine. (Nota bene: Malanka is a Ukrainian holiday during the Christmas period.)
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1999, the coming to power of the Taliban in Afghanistan in 1999, or the war in Afghanistan in
2001, set off alarmist discussions in the Ukrainian media, with migration flows discussed in
security terms as a threat to both national security and social stability. When discussing potential
“Afghan waves” resulting from the US military actions in Afghanistan, Sylina (2001a) used a
forecast of the Department for Nationalities and Migration on the potential numbers of asylum
seekers at the Ukrainian borders in order to assess the danger hanging over Ukraine:
within a month-month and a half, there will be up to 500,000 migrants at the Ukrainian
border, 400,000 out of which will be chopped off by border guards. Thus, about 100,000
will end up on the territory of our country. Experts assume that 40,000-50,000 will
officially ask for asylum, and the rest will stay illegally in Ukraine.
What kind of challenge are we facing? As far as refugees are concerned, ... an increase in
their quantity will lead to significant material expenses. ...
And illegal migrants are a direct threat to the national security of any country. This week,
speaking about the consequences of the anti-terrorist operation in Afghanistan for Ukraine,
Minister of Foreign Affairs, Anatoliy Zlenko, did not exclude the possibility of terrorists
penetrating our territory. ... Besides, it is well known that an inflow of illegal migrants
abruptly worsens the crime situation in a country, leads to the emergence of crowded
quarters with descendants from countries in Asia and Africa that are hard to control, [and
leads] to the active spread of drug addiction and prostitution, [and] the emergence of
disease centres (Sylina 2001a, my translation).
The author of the quote above politicized the effects of anti-terrorist campaign in Afghanistan for
Ukraine and put “illegal immigrants,” transit migrants, refugees, crime-perpetrators, and
terrorists into one row under the heading of national security threats. Other politicized statements
by politicians (e.g., by Minister of Defence of Ukraine, Oleksandr Kuzmuk) about the “flows” of
Afghans on their way to Ukraine in October 2001 caused Ukrainian border officials to try and
dispel fears about their incapacity to halt these “flows” (Sylina 2001a).
The US-led anti-terrorist campaign in Afghanistan coincided with the Ukrainian

government’s expression of its willingness to enter into a readmission agreement with the EU. In

the same year, the EU JHA Action Plan for Ukraine (2001) was finalized, and the clauses about
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the EU-Ukraine co-operation against terrorism inserted into the Action Plan upon Ukraine’s
insistence (Oleksandr Chalyy, quoted in Sylina 2001c). Similarly to some other states, Ukraine
placed such phenomena as international terrorism, irregular migration, and criminality into one
synonymic line, arguing for the need for a “global” effort to address these risks. For example,
speaking about a need to address irregular migration, the State Secretary of Ukraine’s Ministry
of Foreign Affairs in charge of European integration matters claimed:
The problem of international terrorism, finding the ways to counteract it and prevention of
illegal migration need be resolved both at the national level and in the international
juridical context. [...]
A set of factors —anti-terrorism actions, prevention of illegal migration flows and the
necessity of the introduction of the visa regime with Ukraine by the candidate countries for
EU membership — incite us to seek ways to deal with the problems that occur along the
whole perimeter of the external borders. We also have to try to reach a common
understanding with the EU on how to solve the list of problems associated with the
movement of illegal migration towards the EU territory through the territory of Ukraine
(Oleksandr Chalyy, quoted in Sylina 2001c, my translation).
As we see, policy makers in a “transit” country Ukraine placed terrorism and illegal migration
into one large category of threats to national security. With Afghan nationals being among those
most often detained by Ukrainian border guards at that time (Kuchuruk 2001), “illegal
migration” became embedded into the crime-security nexus, allowing Ukraine to become a part
the international effort in addressing these “threats.”

Although the readiness to enter into an agreement with the EU was expressed at the
highest political level, the internal debate in Ukraine, driven by the alarmist accounts of the law
enforcement agencies and of some media sources against illegal immigration, was filled with
statements against signing such an agreement. A conflict between foreign policy and law-
enforcement circles in Ukraine became apparent at this time. While Ukrainian diplomats sought

ways to engage with the EU and to counteract the negative effects of the introduction of visas by

some CEECs by taking on the readmission obligations, their law enforcement colleagues were
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against additional obligations which in their understanding could compound their “fight” against
“illegal immigration.”

The debate about Ukraine’s accession to the 1951 United Nations Geneva Convention on
Refugees revealed these differences. Since the EU cannot sign a readmission agreement with a
country that is not a party to the Geneva Convention on Refugees, acceding to the Convention
was viewed as problematic because it would automatically open Ukraine to pressure from the EU
in terms of the readmission obligations.”® According to such law enforcement agencies as the
Security Services of Ukraine (SBU) and the Ministry of Internal Affairs (MIA), the accession to
the Convention was “not timely” due to the inadequate demarcation of borders with the countries
from which the majority of unauthorized migrants were entering the territory of Ukraine.
Moreover, signing the Convention would be negative for the country because of the asylum law
that, in their interpretation, allowed human smugglers to abuse the refugee status. Therefore,
signing an international instrument for the protection of refugees was mainly perceived through
the “illegal immigration” lens. The following excerpt from a news report shows how Ukrainian
security officials perceived the situation:

Transnational organized groups actively use the territory of Ukraine for transit of
significant flows of illegal migrants from countries in Asia and Africa towards western
Europe. The incomplete process of juridical legalization of Ukrainian-Russian and
Ukrainian-Belarusian borders creates favourable conditions for that. ... More often
organizers of illegal transfers of migrants attempt to use refugee status for the legalization
of [illegal] migrants on the territory of Ukraine, for whom Ukraine is considered a
temporary asylum for further travel into the countries of western Europe. At the same time,
western neighbours of Ukraine are actively using the measures of visa policy and border
control regime [to prevent migrants from entering their territories]. Under such conditions
and on the occasion of Ukraine acceding to the Convention, SBU experts conclude,
Ukraine may begin concentrating migrants on its territory, first of all from the countries of
South-East Asia, and thereby turn into a country accumulating illegal migrants claiming

refugee status and as a result face a set of additional challenges of a social and economic
character, including an increase in the crime level (Sylina 2001b, my translation).

"® Despite member states’ interest, Ukraine was not included among the first four countries to negotiate an EU-wide
readmission agreement with because, in 2001, Ukraine was not a party to the Refugee Convention.
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As the above quoted text shows, national security rhetoric, in which immigration discussions
were embedded, subsumed humanitarian migration flows under the category of illegal migrants,
linking any real or potential asylum seekers to criminality, public disorder, drug addiction,
prostitution, and the spread of diseases. Both detained irregular migrants and refugees were
associated with public spending on their housing, feeding, and processing, topped off with
concerns about public expenditures on their further deportations. Moreover, stories about asylum
seekers trying to escape Ukraine to the west served to exemplify the “bogusness” of those who
apply for asylum in Ukraine. To provide an example, | quote from an article in Glavred, an on-
line newspaper and an “independent analytical agency:”
To avoid problems while crossing the border of Ukraine into Europe, an illegal can easily
become a refugee — Ukrainian law is rather loyal to such a category. In particular, it is
forbidden to expel or forcefully remove a refugee to a country of his/her origin where
his/her life or freedom may be under threat. Family members of the person who has
received refugee status, have a right to come to Ukraine and receive refugee status as part
of the family unification process. In this way, an Asian illegal, who cut his/her way
through to Ukraine, can call all his big family without problems.
With diligence, Ukraine tries to be in line with the standards of international law. But such
yearning is only handy for illegals and those who make business from “servicing” them
(Bugaenko 2006, my translation).
While some researchers have argued that the majority of people detained at the western borders
had no intention of staying in Ukraine (e.g., Uehling 2004), the lack of positive messages about
immigrants residing in Ukraine laid the foundations for the xenophobic, or what one Ukrainian
expert calls “migranto-phobic” (O. Malynovska, in Kyiv, May 2008), attitudes in Ukraine.”’

With positive stories about refugees absent from the public discussion, such negative stories

worked to reinforce xenophobic and anti-immigrant sentiments among the Ukrainian public.

" The Council of Europe’s European Commission against Racism and Intolerance (ECRI) (2008) reported an
increase in racially-motivated crimes in Ukraine since its last monitoring report of 2002.
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In such an environment, it is not surprising that the government’s readiness to sign a
readmission agreement with the EU was perceived by the Ukrainian public negatively. The offer
to conclude a readmission agreement with the EU was even described by one reporter as signing
one’s own “death judgment” (Sylina 2002). From the foreign policy perspective, however,
cooperating with the EU on home affairs was an opportunity to advance EU-Ukraine relations
and the country’s European integration ambition, although some viewed it as “a sacrifice on the
altar of Ukraine’s European integration” (Sylina 2002). Motivated by the earlier examples of
Central and Eastern European countries signing the readmission agreements with EU MSs in
exchange for visa-free travel for its nationals (for example, the Polish-German agreement), in
March 2002 the Ukrainian government submitted its version of the readmission agreement to the
Commission, together with a document that described the Ukrainian side’s view of the step-by-
step liberalization of the visa regime between Ukraine and the EU (Sylina 2002). By agreeing to
enter into the readmission negotiation formally, the Ukrainian diplomats were after a gradual
removal of visa requirements and viewed this as compensation for sharing the burden of
“unwanted” migration with the EU. Obtaining a quid pro quo for the readmission agreement was
especially needed to secure ratification by members of parliament, with MPs highly attuned to
the irritation of Ukrainians by the “Schengen barrier” (Ibid.).

The official rounds of negotiations over readmission between 2002 and 2006 took place
in an environment of heightened alarmist attention to “illegal migration” in Ukraine, a country of
“transit” migration, when in fact the authorities in charge had already improved their control
capacities and were more effective both in preventing the border crossing and in detaining
foreigners who violated the rules of stay in Ukraine. As the numbers of those detained at the

borders decreased in 2001-2004, the State Border Services invented a category of “potential
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illegal migrants:” besides those who were captured when crossing the borders without
authorization, statistics also classified as “illegal migrants” those who were forbidden to enter the
territory of Ukraine on the grounds of high likelihood of turning into “illegal migrants.”
Arguably, this helped to boost the evidence of the country continuing to be “flooded” with
“illegal migrants” (O. Malynovska, in Kyiv, May 2008). Such prevention of entries became
possible after border guards, in accordance with European practices of “modern” border control,
received the authority to undertake so-called “second level” screening that included interviewing
foreigners and seeking additional information to determine their reasons for traveling to Ukraine.
The introduction of such screening was motivated by a need to determine the “real” intentions of
foreigners seeking the entry to Ukraine. They put border guards in control of information about
the foreigners entering Ukraine and gave them power to deny entry to those whom they deemed
to be hiding their “real” intention and/or being inadmissible on security grounds.

There were two main themes in the readmission discourse in Ukraine. On the one hand,
there were those who argued that, considering the level of “transit migration” through Ukraine
and the unwillingness of Russia to even discuss a bilateral readmission agreement, signing the
bilateral agreement with the EU would turn Ukraine into a “sedimentation basin” or “lagoon” of
“illegality,” with all consequent negative effects (Sylina 2002). On the other hand, Ukrainian
diplomats and migration experts saw “some political dividends and practical benefit” in signing
the agreement; it would show Ukraine’s “good will” to move towards the EU and share its rules
and values, and would let it move towards a visa-free regime with the EU (Ibid.). In addition,
migration policy-makers were interested in reducing the number of “illegal” migrants on

Ukraine’s territory. Concluding readmission agreements with the EU and with source and transit
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countries (such as Russia, Uzbekistan, Turkmenistan, India and Pakistan) became a tool to
reduce Ukraine’s transit flows.

In the course of negotiations, the attention of the public was arguably controlled through
an official discourse focused on Ukraine’s interest to receive a gradual removal of visa
requirements for its nationals, with limited discussions about the content of the readmission
negotiation. What distracted the public from focusing on the perceived problem of signing the
readmission agreement was the emphasis on the necessity of signing the readmission agreement
if the Ukrainian government wanted to deliver a visa-free travel to its citizens. The ratification of
the readmission agreement was made compulsory by the EU if Ukraine wanted to get the visa
facilitation agreement in place. In addition, to counteract the negative portrayal of the
readmission agreement, the official line coming from the Ministry of Foreign Affairs (in charge
of the negotiations) started to present the readmission obligations as a means of lessening the
attractiveness of Ukraine as a transit country. The official line shifted to emphasize the positive
sides of the country signing the readmission agreement with the EU, with such “public relations”
presented in terms of the common European fight against “outside” illegal immigration into
Europe. Signing the readmission agreement with the EU hence became a tool against illegal
immigration into Ukraine. This played a role in shifting public attention to the flows that were
“foreign” both to the EU and to Ukraine.

The media analysis conducted by the author reveals that public attention within Ukraine
was solely focused on the third-country national clause of the readmission agreement, while the
return of Ukrainians from the EU countries was completely underplayed in the official and wider
public discussion. The third-country national clause was also the main point of disagreement

between Ukrainian and European negotiators. The Ukrainian government accepted its
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responsibility to accept its nationals; for this category, the readmission agreement usually
stipulates the technical procedure for return. In the words of one interviewee,
No one questioned the issue of the return of one’s nationals, no questions emerged... There
was a lot of complications regarding the transfer and reception of third-country nationals.
Here the question was not that we refused or that they refused. There were questions with
regard to the evidence base and how to undertake return with citizens of third countries. ...
That is, there were no questions of political order. Political agreement to readmit was
expressed. And the questions were simply technical, professional, how to identify an
individual, how to transfer that identified individual, on the basis of what document...
They [the Commission] made a compromise with us that this needed to be proved, that a
person needed to be identified, that the person cannot simply be returned to us. ... And
then in 2003 we started asking questions about where we would hold them (V. Chumak, in
Kyiv, May 2008).
Arguably, the Ukrainian negotiating team maneuvered between its international/European
obligations and its domestic politics, but little or no attention was given to concerns about
Ukrainians to be returned from the EU. Rather, the right of the state to exercise its authority and
sovereignty against foreigners entering or present in the country without authorization was
assumed to be legitimate, as was the Ukrainian state’s obligations to accept its returned nationals.
Considering its limited mandate from the Council, when the Commission opened the
readmission negotiations with Ukraine in November 2002, it discussed visa issues only
informally. The Commission requested postponement of the visa facilitation discussion until
after the readmission agreement was signed. In particular, the EU-Ukraine ENP Action Plan
(2005) mentioned that even the launch of “a constructive dialogue on visa facilitation between
the EU and Ukraine” depended upon “the need for progress on the ongoing negotiations for an
EC-Ukraine readmission agreement” (Commission 2005e, 4).Thus, Europeans demanded that in
order to merely start discussing visa facilitation, progress would have to be made on the

readmission agreement (Deutsche Welle 2005). The Ukrainian team, however, insisted on

holding these negotiations concurrently and stuck to their demands by refusing to finalize the
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readmission agreement if visa facilitation was not discussed in parallel (V. Chumak, in Kyiv,
May 2008). As a gesture of “good will,” Ukrainian President Viktor Yuschenko temporarily
waived visa requirements for EU citizens in May 2005, permanently removing them in July
2005. This was done to invite a reciprocal move from the European side, but the EU officials
only “saluted” the Ukrainian government on this move. They were, however, willing to open up
negotiations regarding the simplification of visa rules for Ukrainian nationals (Bobyts’kyy 2005).
In November 2005, the Council of the EU gave the Commission a mandate to start visa
facilitation negotiations with Ukraine. In the words of one interviewee,
The incentive or the carrot in the form of visa facilitation agreement was very important for
Ukraine. To be honest, we were stuck with the readmission agreement. Negotiations were
blocked until the moment that we (I mean the European Community) were also given a
mandate to negotiate a visa facilitation agreement. And from that moment we started to
negotiate two agreements in parallel, and only from that moment readmission negotiations
became unblocked. Obviously, visa facilitation agreement was an important incentive for
Ukraine to engage also on readmission. ...
But it didn’t mean that suddenly Ukraine signed up for everything. We had at least four
more rounds after that, which were really tough negotiations. ... I negotiated the
agreements with 10-11 countries, and Ukraine was among the top three toughest
negotiations (Interviewee 25, in Brussels, June 2008).
Thus, the Council’s decision regarding a visa facilitation agreement with Ukraine unblocked the
readmission negotiation, making it possible for the two sides to sign the two agreements in June
2007 (V. Chumak, in Kyiv, May 2008). The Ukrainian negotiators were not willing to concede
easily to the European side on readmission if the visa facilitation agreement was not attractive
enough for the Ukrainian public. Under such circumstances, selling readmission as the quid pro
quo for future visa-free travel to the EU, and reframing it as key to deterring “illegal”
immigration, became central elements of the official Ukrainian discourse.

In the 2000s, the politicization of “illegal migration” in Ukraine grew significantly.

Politicians of various stripes actively participated in generating and sustaining the public’s

[245]



attention to the “threat” of “illegals” and the turn of the country to a “lagoon” for Europe’s
“illegals.” Under such circumstances, securing the EU’s financial and technical assistance to
support the government’s “fight against illegal migration” was important; in the eyes of the
public, it could be presented as “payback” for agreeing to share Europe’s “burden.” One
interviewee mentioned the following:
They [the Ukrainians] asked to have something to show in the Ukrainian parliament and
to the public at large that they were not just signing up something that was not in the
interest of Ukraine in the first place but that they also got something in return which
was a visa facilitation agreement, but also a reconfirmation of the fact that the EU will
support Ukraine financially and technically in the implementation of the readmission
agreement. But this money ... this is not new money. It is not that we will open a new
drawer and say, “Hey, here is another 50 million dollar that you gonna get, which you
can spend on the implementation of the readmission agreement.” This money is coming
from the existing budget for Ukraine, and within this budget, there may be a shift of
priorities (Interviewee 25, in Brussels, June 2008).
In order to assist Ukraine in preparing to readmit third country nationals, the EU agreed to
redirect € 30 million (from the existing funding package assigned to Ukraine) for infrastructure
development (i.e., reception centres), as well as additionally funded projects for human rights
training of border guards and personnel working in long-term reception facilities and in “transit”
centres (i.e., short-term temporary detention, up to 10 days).

Besides shifting the financing priorities, the Commission also agreed to include a clause
on removal to a country of origin, rather than a transit country, if the country of origin is known
and the EU has a readmission agreement with this country. As the Commission stipulated, in
return for Ukraine agreeing to accept third country nationals and stateless persons, the European
Union agreed to delay for 2 years applying these obligations after the entry of the agreement into

force. During the transitional period, only nationals of those countries with which Ukraine had a

readmission agreement or bilateral arrangements would be returned to Ukraine.
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5.2.2. The Effect of the Readmission Agreement
A list of measures introduced in Ukraine as the result of signing the readmission agreement with
the EU shows the impact of the EU’s migration relations on third countries, as well as reveals the
system of migration control that is being established in Europe through inter-state co-operation.
As was noted in Chapter 3, the conclusion of readmission agreements is accompanied by the
EU’s attempt at transferring international and European human rights norms regarding the
readmission process. Evidently, there are expectations on the part of the EU towards a given
third country as to what reforms it is expected to implement and what international and European
human rights instruments must be acceded to and implemented.

Although migration-control oriented concerns were prioritized, reinforcing the
dominance of policy-making on “illegal” migration on the agenda of Ukraine’s government, the
overall record of Ukraine’s preparation to accept third-country nationals has not been exemplary.
To prepare Ukraine to readmit third country nationals, legislative and institutional changes were
required to legalize the status of returnees within the country, as well to accept, host and further
deport them to their countries of origin in due course. The government was also expected to erect
an appropriate infrastructure (i.e., short- and long-term reception facilities run in compliance
with European norms and standards) in order to be able to accommodate the returnees prior to
deportation. Ukraine was also expected to implement the following reforms: (1) improve
capacities of the State Border Services to serve as a second line of control against foreigners
entering the country, including the authority to deny people entry; (2) improve operational
capacities of the MIA in charge of implementing the readmission agreement, and; 3) establish a

civic (non-military) institution in charge of migration.
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Whereas there has been a positive record of reforming the Ukrainian border guards
agency, the Ministry of Internal Affairs’ (MIA) record and the record of the government in
creating an institution in charge of migration management have been dubious. As initially
“illegal migration” was mainly understood in Ukraine as unauthorized crossing of borders, the
Ukrainian state mainly invested in the reorganization of the State Border Service and its
capacities to prevent foreigners from entering the country. In the early 2000s, the MIA received
budgetary funds and conducted occasional raids and operations to capture “illegals” within
Ukraine, rarely undertaking deportations due to a lack of funding. Evidently, the MIA mainly
played the role in creating an environment of fear and unease for foreigners staying in the
country without authorization, and a warning sign for those considering Ukraine as a transit
territory to their travels to the west.

Public attention to the importance of capturing “illegal migrants” living in Ukraine was
fuelled by a competition for resources between various law enforcement agencies in charge of
irregular migration. The underfunded MIA lobbied for the consolidation of migration control
functions under its authority (Interviewee 5, Interviewee 8, and Interviewee 20, all in Kyiv, May
2008). Notably, continuous institutional restructuring in Ukraine revealed the relative strength of
the competing interests over budget funds, foreign assistance, status and social payments (e.g.,
pension, military service benefits, etc.) related to them (ICPS/IPP 2006; V. Chumak, in Kyiv,
May 2008). Once the readmission agreement was signed, the major emphasis in assistance from
the EU was linked to developing the internal infrastructure to host and return migrants to their
countries of origin. While the projects funded by the EU and implemented by the IOM in
Ukraine for the State Border Services continued, the MIA became the major beneficiary of

assistance for creating an infrastructure for reception and deportation, and training of personnel
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for these centres. Having the operational capacities for internal policing operations, the MIA, in
coordination with the State Border Service and the State Security Service, has been a key
beneficiary of the readmission agreement in terms of funding and influence. From 2008 to 2010,
two long-term reception centres (in the Chernigiv and Volyn oblast’, with total capacity of 520
persons) were built in Ukraine with EU money, with MIA in charge of them. Since 2008, the
MIA has received a budget allocation from the government for deportation of foreigners. After
years of inter-institutional competition, in April 2011 the State Migration Service was formed
within the Ministry of Internal Affairs (MIA), with the consequent transfer of resources and
personnel involved.

While the MIA has been criticized for delays and inefficiencies in building and equipping
the reception facilities, the State Border Service has become an exemplary case of border service
“modernization” in line with European and international standards that brought praise from
European counterparts (Interviewee 25, in Brussels, June 2008). In 2006, the concept of
Integrated Border Management (IBM), adopted from the European Union, was introduced into
the operational development of the Ukrainian border agency. Since 2010, the concept of IBM has
been approved in the Law on The Concept of Integrated Border Management (IBM) for Ukraine,
and was put into practice in January 2011.

As far as the “chain” of readmission agreements is concerned, the Ministry of Foreign
Affairs of Ukraine has already concluded agreements with its neighbouring countries of Moldova
and Russia, with negotiations ongoing with Belarus. It has also concluded readmission
agreements with countries further afield, such as Turkey, Turkmenistan, Uzbekistan, and

Vietnam. Currently, the Foreign Ministry is pursuing agreements with such countries of origin as
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Afghanistan, China, India, Iraq, and Sri Lanka. It has also been interested in negotiations with
countries in Central Asia.

As far as the institutionalization of the readmission principle is concerned, one
interviewee, while speaking about the EU-Ukraine readmission agreement, mentioned that
Ukraine “could be a big success story” for the EU’s wider migration management framework “if
this readmission process would work well:”

The EU is giving a lot of money to make sure that return of third country nationals and the
detention centres are up to the EU standard, that the right processes are in place that they
could be returned to Ukraine and then they could be returned to the country of origin. If
this process will work well, further rights will be safeguarded according to the EU
standards, it — this readmission agreement — could potentially be a big success story, which
is part of wider immigration management framework.
[TThis is the potential “success story” for the EU because they can effectively start
returning people. ... And then if you do return to Ukraine, and his [migrant’s] rights are
not violated, he is processed correctly, identified in co-operation with a representative of
his embassy... And then he returns, and this process works well, then you can say that this
is a good example of law enforcement (Interviewee 9, in Kyiv, May 2008).
Interestingly, this interviewee also presented the implementation of the readmission agreement as
a possible “success story” for Ukraine as well:
Because Ukraine didn’t even have a special detention centre for migration or apprehended
irregular migrants. ... Now there will be two opened this year. We are helping to make
sure that they [the centres] are up to the EU standards and correspond to the EU best
practices (Interviewee 9, in Kyiv, May 2008).
As we can see, both the EU and international organizations in charge of migration play their role
in instituting and normalizing the deportation practices as one of the policy options to prevent
irregular migration flows towards the EU core. International organizations also play the role in
the construction of “illegality” and “irregularity” of human mobility and of the ways to address

it. The fact that Ukraine did not possess migrant detention centres was interpreted as an oversight

of the country that presumably deals with a “huge flows” of irregular migrants and as something
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that needed to be changed for Ukraine to comply with the European “good” practices of
migration management.

As the Commission emphasizes the effective implementation of the readmission
agreement as a precondition for any possibility of visa-free travel for Ukrainian citizens, in
Ukraine the implementation of the readmission agreement is viewed mainly through the lens of
the potential of visa-free movement into the EU for Ukrainian nationals. Similarly, the reduction
of transit migration flows — what the EU wants Ukraine to achieve — is celebrated as a step
towards the higher probability of visa-free movement becoming a reality. According to the
Administration of State Border Guards, in the general category of illegal migrants (which
includes a sub-category of potential illegal migrants and denotes people forbidden from entering
Ukraine), 83 per cent and 84 per cent respectively in 2008 and in 2009 were considered as
“potential illegal migrants” and were prevented from entering Ukraine. This amounted to 19,700
persons prevented from entering Ukraine in 2009 and above 9,200 in the first quarter of 2010
(Chumak 2010). In turn, in the same period, border apprehensions at the western border of
Ukraine decreased. This might suggest that preventing people from even entering Ukraine has
become one of the main strategies of not having to deal with returns later.

Readmission of third-country nationals began in January 2010, and it has already been
assessed “an effective instrument of the reduction of transit migrant flows. A country that
implements such an agreement, loses its attractiveness as a transit-country both for migrants and
for the organizers of this criminal business” (Chumak 2010, my translation).

The implications of the EU-Ukraine readmission agreement for Ukrainian nationals
merits investigation in future research. The European Commission has been promoting the idea

of “effective return” and incentives for migrants to return to their homelands. An idea about the
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“reintegration” of returned migrants has surfaced in the EU’s Action Plan towards visa
liberalization with Ukraine. What, if anything, the Ukrainian state starts doing about returned

nationals will be interesting to follow over time.

5.3. “Towards an Orderly Mobility in a Secured Environment:” Facilitating the Mobility of
Bona Fide Travelers

[...] the Council reiterates its commitment to promote mobility of citizens of
the Eastern partner countries through visa facilitation and readmission
agreements, and once these are successfully concluded and implemented, to
take gradual steps towards full visa liberalization as a long term goal for
individual partner countries on a case-by-case basis provided that conditions
for well-managed and secure mobility are in place.
[...] in working towards a possible future visa free travel regime, the EU will
seek to provide incentives for reforms in the JLS domain and promote
conditions for secure and well-managed mobility using a country-specific
approach, while at the same time ensuring regional coherence in the approach
adopted towards visa liberalisation with the Eastern Partnership countries and
also Russia (Foreign Affairs Council 2010, 2-3, emphasis added).
As the quote provided shows, EU governments perceive visa facilitation and readmission
agreements as tools to ensure the mobility of citizens of the Eastern European partner countries.
It is a rather paradoxical link, however: whereas visa facilitation is meant to introduce for certain
categories of citizens a cheaper, faster and less burdensome process of being allowed to enter the
EU, the readmission agreement actually lays out a procedure to quickly and effectively return
citizens and third country nationals to these countries. According to the European Commission
(2008d), the majority of the EU’s “illegal migrants™ are “visa overstayers” and/or third country
nationals who violate the conditions of their visas (e.g., becoming employed with a visitor’s

visa). Since the 1990s, Eastern Europeans have been notorious for violating the conditions of

their visas. For the EU then, linking the mechanisms of readmission and visa facilitation seems a
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reasonable policy response. Facilitating mobility for bona fide travelers makes the EU look more
“humane” in the eyes of third country nationals and testifies to its readiness to remain open to
“legitimate” travelers. At the same time, for the Eastern European countries, whose citizens have
been subjected to long queues and painful procedures for getting visas, and have faced a high
level of visa denial, negotiating visa facilitation schemas in exchange for readmission seems a
reasonable choice as well. One could weigh in millions of family, tourist and business
connections for nationals against 15-20 thousand or fewer nationals returned through
readmission. But the significance of this EU’s policy (i.e., linking readmission and visa
liberalization policy instruments) goes beyond simply institutionalizing a system of rules and
international agreements that regulate the movement of bona fide travelers between the EU and
third countries. As was the case in the Western Balkans (Renner and Trauner 2009) and now can
be observed with Ukraine and Russia, the EU has seized the importance of simplified visa
regimes for third countries as an opportunity to pressure the interested and “willing” countries to
undertake reforms in justice and public order policies. The EU acts as an “Europeanizer” of these
countries’ norms and practices on the regulation of human mobility and, in some instances, is a
facilitator of international norms being transposed into the national law of these countries.

In the promotion of mobility for nationals of ENP countries, two themes interact: the
promotion of people-to-people contacts, and maintenance of open travel in secure conditions. In
the Ukrainian case, the supporters of lifting visa requirements for this country have largely
framed their position as a step to greater cultural interactions (or, in the EU jargon, “people-to-
people contacts”) between Ukrainians and EU nationals. The official EU line, however, has
largely been about visa facilitation in the context of the EU-Ukraine “fight” against illegal

immigration, in particular, taking into account the Ukrainian government’s ability to ensure that
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those who travel from and through its territory to the EU do so in a legitimate and a secure way.
Also, the Commission made it clear that inability or lack of will to implement the readmission
agreement by Ukraine may threaten the implementation of the visa facilitation agreement.

By easing its visa regime and emphasizing the importance of “people-to-people”
contacts, the EU has sought to address the grievances of its European neighbouring countries. In
its core, the ENP has been formulated as the foreign policy framework that allows
accommodating the possibility of closer economic, political and social co-operation with the
EU’s neighbours in exchange for reforms and policy adaptation. Co-operation on visa
liberalization between the EU and third countries reveals a strongly conditional policy adaptation
to EU norms and practices in the area of justice and home affairs. The conditionality, however, is
enhanced and works because of the interest of third country’s security communities (i.e., border
security, internal affairs, and security services) in enhancing their capacities to deal with
perceived “transnational threats” to their stability and statehood (e.g., organized crime, illegal
immigration, and drug trafficking) and to “modernize” and be viewed as partners in the global
fight against these transnational threats. While socialization into European norms takes place
through knowledge transfer and personnel training, it is hard to predict whether such policy
convergence and building of security communities will lead to future integration into the
European Union. The EU’s current climate is not conducive to further enlargement of the EU to
include Ukraine or other parts of Eastern Europe. What is also important to emphasize is that the
Ukrainian state found the motivation and resources to undertake the reforms in compliance with
the EU demands once the political significance of the EU’s offer was deemed important.
Therefore, one can conclude that the impact of the EU is stronger when its foreign policy is in

line with the aspirations of the country.
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5.3.1 Visa Discussions between the EU and Ukraine

The EU-Ukraine visa discussions show the various techniques and rhetoric used by Ukraine to
counter the EU’s exclusionary Schengen rules. As I mentioned in Section 5.2, Ukrainian
diplomats proposed mutual and gradual visa liberalization when they offered the EU to sign a
readmission agreement in October 2001. This was Kyiv’s response to the CEECs’ introduction
of visas for Ukrainians.

Initially Ukrainian diplomats asked the EU to make exceptions for its nationals from the
Schengen rules. After the Commission emphasized the impossibility of exceptions (at least at
that time), they stopped asking to cancel visa requirements for its nationals and instead switched
to a strategy of seeking the most favourable regime possible for its nationals in accordance with
the Schengen rules (Sylina 2002). Ukrainian diplomats had requested a clear list of requirements
the country needed to fulfill in order to lift the visa restrictions for Ukrainians (Ibid.). In the
negotiations with the EU, Ukrainian officials used their knowledge of the Schengen acquis and
the examples of its exceptions applied to other countries, as well as precedents of a more
“humane” usage of the Schengen rules, to counter with concrete arguments and examples the
EU’s rejections or negative responses to the requests for a simplified visa regime (Interviewee 8,
in Kyiv, May 2008). The policy conditionality of visa facilitation and/or liberalization that the
EU had seized as its foreign policy tool, was acceptable to Ukraine; more than that, it was
encouraged by the Ukrainian officials. With Ukraine included in the EU’s “black visa list,” the
government sought ways to make the Schengen “friendlier” to Ukrainian citizens. Accepting the
readmission obligations in exchange for gradual removal of visa requirements became also a

strategy for the Ukrainian government to make the country closer to the EU.
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Relations between the EU and Russia have served as a point of comparison — and
sometimes disappointment and irritation — for Ukraine. Since the 1990s and prior to the Orange
Revolution of November 2004, the EU cautiously proceeded in its relations with Ukraine, trying
not to formally offer anything politically significant that could have irritated the Russian state.

13

The Orange Revolution and Russia’s refusal to become part of the EU’s “neighbourhood policy”
changed the EU’s formal foreign policy framework towards these two neighbours. For Ukraine,
however, the concessions of Europeans to Russians frequently serve as a point of comparison
and the grounds to demand more from the EU. In addition, Ukrainian diplomats have adopted
some of the same strategies used by the Russians. Readmission negotiation is a case in point.
Russia was the first country in the post-Soviet space to discuss visa liberalization with the EU as
a long-term policy in the context of negotiations over the Kaliningrad transit in 2000-2002
(discussed in Chapter 6). Ukraine adopted a similar approach in its negotiations with the EU.
Inked in October 2006, the EU-Ukraine visa facilitation agreement is an international
agreement that outlines simplified procedures for the issuance of visas to citizens of Ukraine for
short-term travel to the EU (of no more than 90 days per period of 180 days). The agreement was
concluded “with a view to further developing friendly relations ... and desiring to facilitate
people-to-people contacts as an important condition for a steady development of economic,
humanitarian, cultural, scientific and other ties” (Agreement 2007, 2). The agreement applies
only to persons who hold Ukrainian citizenship and who intend to visit the Schengen countries.
The non-EU Schengen countries (Iceland, Norway, and Switzerland) have negotiated separate
agreements with Ukraine. Only holders of diplomatic Ukrainian passports were completely

exempted from visa requirements.
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The Preamble to the agreement recognized the possibility of “a visa free travel regime for
the citizens of Ukraine as a long term perspective,” also noting that “visa facilitation should not
lead to illegal migration” and that “special attention” should be paid to security and readmission
(Agreement 2007, 3). This signified the first formal acknowledgement of a possibility to start
discussing removal of visa requirements for Ukrainians. Additionally, Poland, Hungary, Slovakia
and Romania, which have their diasporic communities mainly in border regions of Ukraine,
declared their readiness to negotiate bilateral agreements with Ukraine on local border traffic
regime (i.e., the separate regime of travel requirements for people living in border regions) as per
the EC Regulation (No 1931/2006) that amended the Schengen Convention. This regulation
allowed the countries with external borders to negotiate a favourable regime of travel with their
neighbouring countries.

The EU-Ukraine visa facilitation agreement simplifies the list of documents required to
justify the purpose of the journey to the EU country for specific categories of travelers. It
introduces an issuance of multiple-entry visas for up to five years (if the person fulfills the
requirements of visas received) for such categories as politicians, legislators and judges if their
travel is for professional reasons; permanent members of official delegations to participate in
intergovernmental meetings in any EU MS; spouses and children (including adopted) and parents
visiting citizens of Ukraine legally residing in the territory of any member state; business people;
and journalists. In addition, such categories of citizens as drivers and members of various modes
of transportation who conduct international travel (e.g., airplane crew members), persons on
educational, cultural and scientific exchanges, athletes and persons accompanying them in
professional capacities, and participants in official exchange programmes organized by twin

cities were allowed to receive a multiple-entry visas with the term of validity of up to one year.
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This applies only to persons who had not previously violated the conditions of entry and stay in
any EU member state. The agreement fixes the fee of 35 Euros for visa applications. But for
certain categories of citizens, the visa fee is waived.”

What merits attention in the agreement are the two final clauses. First of all, the
agreement stipulated that it “shall enter into force at the date of the entry into force of the
Agreement between the European Community and Ukraine on readmission of persons” (Article
14, clause 2) making it impossible for Ukrainian parliamentarians or other politicians to delay
the ratification of the readmission agreement. On the occasion of the agreements signed by the
EU and Ukraine, Franco Frattini, EU Commissioner for the Justice, Freedom and Security
portfolio, stated: “I am very pleased that the agreements on visa and readmission have been
signed - this means that Ukrainians will now be able to travel more easily while maintaining the
efforts to clamp down on illegal migration” (Frattini 2007). This condition was frequently
reiterated in the EU official rhetoric prior to Ukraine ratifying both agreements.

Secondly, the agreement allows each party to suspend in whole or in part the agreement
“for reasons of public order, protection of national security or protection of public health”
(Article 14, clause 5). The latter clause is in line with the letter of the Schengen Code and allows
both sides to temporarily stop applying the provisions on the grounds of perceived or real
national threats associated with travel and/or immigration. With negative public opinion and
existing anti-immigrant sentiments in EU countries, MSs in this way protected themselves from
potential problems associated with Ukrainians. Finally, although visa facilitation is an EU-wide

agreement, national laws apply to cases such as the refusal to issue a visa, recognition of travel

"8 The fee is waived for 14 categories, among them: close relatives of Ukrainian citizens legally residing in the
territory of any member state; members of official delegations that were invited to represent the state in meetings,
consultations, negotiations or exchange programmes; members of national and regional governments and
parliaments, constitutional courts and supreme courts; pupils, students, post-graduate students and accompanying
teachers; disabled persons and persons accompanying them; athletes, journalists, and pensioners, to mention a few.
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documents, proof of sufficient means of subsistence and the refusal of entry and expulsion

measures (Article 2, part 2).

5.3.2. “Visa Dialogue” versus “Visa-Free Dialogue:” What’s in a Name?

In Ukraine, the potential visa-free regime of travel to the Schengen countries is, without a doubt,
“the single most watched and known issue on the EU-Ukraine co-operation agenda” (Parliament
of Ukraine 2010). The EU made launching the visa liberalization dialogue with Ukraine
conditional upon the latter’s successful implementation of the readmission agreement. Ukraine
started implementing the readmission agreement in January 2008 (in relation to its nationals),
and in October 2008 the two sides formally launched the Visa dialogue at the EU-Ukraine
Summit. The Dialogue included consultations among experts and senior officials aimed at
determining the conditions under which an introduction of visa-free regime between the EU and
Ukraine may be possible. The Visa dialogue examined four areas: 1) security of documents,
including biometric data; 2) illegal immigration, including readmission, 3) public order and
security, and, 4) external relations. Each area had a joint expert group tasked to evaluate the
compatibility of Ukrainian legislation with EU standards and acquis, and to work out a set of
recommendations that would allow Ukraine to align its legislation and operational practices with
the EU.

With regard to the implementation of the visa facilitation agreement, the Ukrainian
government’s efforts have been directed at monitoring irregularities in administrative practices
of the consulates of EU MSs in Ukraine. This became possible thanks to a visa facilitation
agreement monitoring mechanism requested by the Ministry of Foreign Affairs of Ukraine and

approved by the Parliament. Considering the politicization of the visa regime with the EU, the
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Ukrainian government tasked itself with exposing the inconsistent and/or unfair visa practices of
EU MSs towards its nationals.

An important role of monitors, however, has also been played by civil society groups,
think tanks, and advocacy and research institutions, both from Ukraine and from EU countries
(particularly, from Poland). Civil society monitors have been diligently documenting the
bureaucratic practices of the EU MSs' consulates in their implementation of the visa facilitation
agreement, focusing on the number of rejections, visas issued, single versus multiple visas
issued, etc. These organizations (such as “Europe without Barriers,” www.novisa.com.ua) have
sought to determine whether the EU’s commitment to countering exclusionary practices towards
European neighbours through facilitated visa regimes and simplified local border traffic regimes
has been effective in addressing the problems of isolation and the construction of new “paper
curtains” in Europe.”® These groups have also played an important role in exposing any
imbalances between security and freedom of travel in EU MSs’ practices of visa issuance, in
analyzing the effectiveness of visa practices in addressing MSs’ security concerns, and in
assessing whether bona fide travelers from neighbouring countries have not been prevented from
travel to the EU. In addition, several research initiatives were launched to survey people who
applied for visas, and to monitor border crossing points between Ukraine and its EU neighbours
in order to assess the situation at the borders and the treatment of third country nationals entering
the EU (e.g., Sushko et al. 2010). Finally, some think tanks have also been monitoring the
process of Ukraine’s implementation of the Visa Liberalization Action Plan (see Europe without

Barriers 2012; www.novisa.com.ua).

" Such advocacy initiatives as “Europe without borders” and “Visa Free Europe” were launched to collect data and
analyze visa practices in relation to citizens of the ENP countries. Since there was a drop in tourist visits and
business activity from Ukraine to Poland after Poland joined the Schengen zone in 2008, the Polish government and
some research institutions took an active role in making sure the hurdles to travel were addressed.
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European Union institutions and MSs make the lens of (in)security prevalent in their
relations with Ukraine as they continue to link the discussion of visa liberalization for Ukrainian
nationals with EU-Ukraine relations on irregular immigration toward the EU territory. The
Commission seems to hold a “friendlier” position towards Ukraine than EU MSs in relation to
the security of travel dimension (Interviewee 8, in Kyiv, May 2008).%° This EU’s linkage
between visas and security questions, however, was recently criticized by the Inter-parliamentary
Committee on Co-operation between Ukraine and the EU in its 2010 report.®* The Inter-
parliamentary Committee noted that the EU’s rhetoric about tighter co-operation and partnership
with Ukraine was accompanied by attempts to tighten control over the EU’s external borders
causing “increased complication of rules for entry and stay of Ukrainian nationals on the territory
of the EU member states” (Parliament of Ukraine and European Parliament 2010, 3). The visa
regime, it argued, “remains to be a significant hurdle on the path to enhanced co-operation
between Ukraine and the EU” (Ibid., 3). Notably, the Committee also criticized EU MSs’
persistent collective insistence on the security of travel for Ukrainians — and, for that matter, for
other third countries’ nationals — considering that “interdependence between crime and visa
regime has not been noted” (Ibid., 14).

Differences in interpretation of the Visa Dialogue are observed in the naming of these
formal discussions. While the EU continues to call this co-operation “the Visa Dialogue,” the
Ukrainian side, in literal translation from Ukrainian, calls it the “Visa-free dialogue.” The
Ukrainian government understands this dialogue as a path toward visa freedom, rather than the
additional easing of the visa regime. It has consistently interpreted the visa facilitation agreement

as a first step towards visa-free travel for its nationals.

% Since 2009, the number of Ukrainians detained within the EU territory or when crossing the EU external borders,
has decreased. Still, Ukrainians rank “third among irregular migrants in the EU” (EU Delegation to Ukraine 2009).
8 This report evaluated the possibility of visa liberalization with Ukraine.
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5.3.3. Formalities of the Visa Dialogue: 2008-2010
In the EU’s initiative of Eastern Partnership (EaP), Mobility and Security Partnerships are
promoted as the key to the EU's co-operation with third countries. “Mobility” is presented as
“easier, faster and cheaper access to the EU territory” for citizens of the neighbouring countries,
with legal migration opportunities (e.g., for workers, students) and possibilities of short term
travel (short stay visas) (Commission 2008c). In turn, the “security” portion covers “fighting
illegal immigration, upgrading the asylum systems to EU standards, setting up integrated border
management structures aligned to the EU acquis, as well as enhancing the abilities of police and
judiciary in particular in the fight against corruption and organized crime” (Commission 2008c).
In the Eastern Partnership declaration, EU governments have also agreed that the Union will
“take gradual steps towards full visa liberalization as a long term goal for individual partner
countries on a case by case basis provided that conditions for well managed and secure mobility
are in place” (Council 2009d, 7). How is this declared goal of “gradual visa liberalization” being
realized in a particular case of Ukraine?

In November 2010, the European Commission proposed to Ukraine an Action Plan that
stipulated the conditions under which a removal of visas for Ukrainian nationals may be possible
(Commission 2010a). The Action Plan consists of four blocks where Ukraine is expected to
undertake reforms. These are: 1) document security, including biometrics; 2) illegal immigration,
including readmission (border management, migration management, and asylum policy as its

sub-sections);* 3) public order and security (organized crime, terrorism and corruption, judicial

8 Notably, asylum policy is placed within the block on “illegal immigration.” Also, a footnote to this block states:
"The full and effective implementation of the EU-Ukraine readmission agreement remains an underlying condition
for the continuation of the visa dialogue and is of paramount importance for the establishment of a sustainable visa-
free regime" (Commission 2010a, 5). Such inclusion arguably points to MSs’ concern with the possibility of
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co-operation in criminal matters; law enforcement, and data protection), and; 4) external
relations and fundamental rights. In my interviews, both the Commission officials and the
Ukrainian officials referred to the case of the Western Balkans as evidence of what Ukraine
might expect from its relations with the EU. Thus, it makes sense to see how the EU’s offer to
Ukraine compares with the offers to the countries with EU membership prospects.

First of all, unlike the Western Balkan countries that received a “Visa Liberalization
Roadmap” from the European Union, Ukraine received an “Action Plan,” an operational plan to
be implemented by Ukraine. It puts no obligation on the EU. Unlike the roadmap that leads to
the lifting of all visa requirements when a given country fulfills its conditions (as was the case
with the Western Balkans), the Action Plan only allows the parties "to enter into a fully
operational phase of the visa dialogue" and lays out "all technical conditions to be met by
Ukraine before the possible establishment of a visa-free travel regime” (Commission 2010, 1).
This means that the Action Plan is largely an additional hurdle for Ukraine to overcome before it
is deemed ready to receive visa-free travel with the Schengen countries. Such a mid-step
requirement was introduced because some countries (e.g., Germany and France) were against
offering eastern European neighbouring countries anything that could resemble the EU’s
approach to the countries with membership perspective (Sopinska 2010). They also were against
automatically moving toward visa-free travel. In Ukraine’s case, France requested the removal of
an automatic application of a visa-free regime even when Ukraine fulfills all conditions. Instead,
the fulfillment of conditions by the Ukrainian government will only open up “a possibility for a
dialogue about the liberalization” of travel for Ukrainian citizens (Commission 2010a, emphasis

added).

Ukraine being less willing to accept third country nationals through the readmission procedure once Ukraine
receives visa-free travel.
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Secondly, unlike any other country before, the Action Plan assigns a set of dual-stage
benchmarks that must be met: so called “preliminary benchmarks” concerning the policy
framework (legislation and planning), and implementation benchmarks which are called rather
generally "more specific benchmarks (effective and sustainable implementation of relevant
measures)" (Ibid., 2). Effectively, this extends the length of the “trial” period for Ukraine. In this
context, the language of the Action Plan is remarkable itself: it gives qualitative benchmarks
rather than measurable targets. The document is full of words that refer to the degrees of the
strength of action: "effective and sustainable implementation”, "with highest ICAO standards,"
"adequate protection of personal data™, "complete™ (phasing out and roll out of international
passports), "high level of integrity and security", "prompt and systematic reporting”, "regular
exchange." Such language reinforces the non-obligatory nature of the EU’s commitment; the
targets that Ukraine must meet might be constantly moving.

Another element that differs in Ukraine’s Action Plan is the fact that the Commission
chose to include information about Ukrainian citizens apprehended while illegally residing in the
EU (though noting that the number had declined since 2006) and returned from the EU countries.
The Action plan instructs the Ukrainian government to adopt "measures for the reintegration of
Ukrainian citizens” (returning voluntarily or under the EU-Ukraine readmission agreement). A
separate part is dedicated to changing the system of registration of foreigners aimed at the
elimination of a discriminatory system of registration.

The Action Plan was celebrated by Ukrainian politicians and the public in general as a
positive development in EU-Ukraine relations. In the words of Pavlo Klimkin, Deputy Minister
of Foreign Affairs of Ukraine, the implementation of the Action Plan will make Ukraine closer to

the European Union:
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What is not less significant is that as the result of the implementation of this Action Plan,
we will undertake systematic reforms, which will be good for us both in the context of our
accession to the EU, and if we will be seeking a visa-free regime with any other country
like the USA or Canada, with which the requirements are the same. If we can do this, then
our movement to visa-free regime with other countries will be much easier. Therefore the
implementation of the Action Plan will make us better and will make us closer to the EU
(Zaxid.net, 29 November 2010, emphasis added).

In the list of priorities on the EU-Ukraine Association Agenda for 2010, there were eight
measures listed under the title of Justice, Freedom and Security co-operation (Commission
2010b). These covered the development of the system of personal data protection in Ukraine;
development of the legislative and institutional framework on migration management (“with the
aim of fighting illegal migration, smuggling and trafficking in human beings, with the support of
the EU”); practical implementation of the international obligations toward refugees; pursuance of
the visa dialogue; further implementation of visa facilitation and readmission agreements; as well
as the ongoing demarcation of Ukraine’s borders and the development and implementation of
integrated border management system in Ukraine. During 2010, in order to speed up the process
of visa-free dialogue with the EU, the Ukrainian government passed a number of bills to satisfy
the EU’s requirements. These included the law on the protection of personal data (approved
2010), on the concept of integrated border management (October 2010), and a new law on
additional international protection status for asylum seekers (2011). The President’s Conception
of the state migration policy of Ukraine failed to be approved in the parliament in 2010,
however. On the eve of the EU-Ukraine Summit in November 2010, the Ukrainian government
approved a list of measures in line with the implementation of the Comprehensive Institution
Building (CIB) initiative of the Eastern Partnership, with migration being one of the three

spheres prioritized (state assistance and sanitary measures the other two). Therefore, since the

EU-Ukraine Association agenda was signed in 2009, a number of legislative and policy changes
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have been already introduced in Ukraine to comply with the EU requirements for the visa-free
regime. In the next section, | review the ones that are applicable to the migration policy of

Ukraine that were introduced after November 2010 but before January 2012.

5.3.4. Incentivized Reforms
In the EU-Ukraine Action Plan on Visa Liberalization, a number of questions have to do with
migration. First of all, there is a section on document security, including biometrics and a section
on illegal immigration, including readmission (this contains subsection on border management,
migration management, and asylum policy). A section on public order and security contains a
sub-section on organized crime, terrorism and corruption, which covers issues related to human
trafficking and personal data protection. Finally, a section on external relations and fundamental
rights covers the requirements with regard to freedom of movement within Ukraine, conditions
and procedures for issuing identity documents, and citizens’ rights (including protection of
minorities). Thus far, there are two important developments with regard to migration
management that were introduced under the incentive of visa liberalization with the EU —
specifically, the conceptualization of the migration policy and the creation of an institution in
charge of migration.

After many years of institutional restructuring and failed reorganizations of 2008-2010, in
April 2011 the Ukrainian President by his decree created the State Migration Service of Ukraine
within the structure of Ministry of Internal Affairs. Creating one institution of a civil nature to
regulate migration had been the EU’s requirement since the first JHA Action Plan (2001).
Despite the continuous EU pressure to create one agency in charge of migration in Ukraine (with

this requirement also mentioned in the NATO and the Council of Europe co-operation
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documents), the internal political situation was not favourable for the creation of one institution,
due to conceptual differences and inter-agency “turf wars” over funding, property, and personnel
distribution. Whether the created institution will be successful and will have the competences to
be effective, is too early to assess. For its operational part, the President created a special
migration police force and charged the Service with the development and implementation of
migration policy (both emigration and immigration), citizenship, and documentation, as well as
the registration of citizens and foreigners.

Another break-through in Ukraine that seemed to be facilitated by the Action Plan is the
decree by the President “The Concept of state migration policy” of May 2011 (President of
Ukraine 2011). Although the Constitution of Ukraine stipulates that migration policy must be
determined by law, the decree denotes a new stage in the formation of migration policy in
Ukraine. Among the phenomena that are listed as “threatening” to the national security of the
country, are illegal migration, the worsening demographic situation, and brain-drain of scientists,
professionals, and qualified workers. The Presidential decree explains the necessity of improving
the state regulation of migration processes by such political and social-economic factors as:

1) integration of Ukraine into the international labour market;

2) decrease of the population of Ukraine;

3) recruitment of labour through “active immigration policy of foreign states,” and,;

4) discrepancy between the laws of Ukraine and current migration realities (Ibid.)

The Concept, for the first time, formally outlines strategic directions for the migration
policy of Ukraine that include, among other listed topics, issues of internal and external labour
migration of Ukrainian nationals, the introduction of additional and temporary mechanisms of

humanitarian protection of asylum seekers, countering of the “manifestations” of racism,
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xenophobia and religious intolerance,®® development of positive and tolerant treatment of
immigrants among the population, enhancement of social and juridical protection of citizens of
Ukraine working abroad, and the “creation of the favourable conditions and mechanisms for
return of Ukrainian nationals, that permanently live abroad, with the aim to reduce emigration
flows” (President of Ukraine 2011, 2). The mentioned measures reflect the possible opening up
of migration policy formulation in Ukraine beyond countering “illegal” migration that became
the most salient feature of migration policy-making in the 1990s and 2000s.

It should be noted that migration accents in the EU’s Visa Liberalisation Action Plan
have been positively assessed by Ukrainian migration experts. Thus, Malynovska (2011)
considers the visa dialogue to have had a positive effect on migration policy-making in Ukraine
since the Action Plan reflects the institutional and legislative problems in migration policy that
have been neglected by politicians for quite some time. In particular, she emphasizes the novelty
for the Ukrainian legislation of the requirements to reintegrate nationals who return, to introduce
measures to monitor migration flows, and to improve the refuge legislation, as well as the
importance of the introduction of an effective institutional structure for migration flows
regulation. Although the Action Plan does not contain any new measures that were not
mentioned earlier in the EU-Ukraine JLS co-operation agenda, it emphasizes questions that,
according to Malynovska (2011), are in the interests of Ukraine. Following the EU norms and
standards should be positive for Ukraine as it is meant to increase the efficiency of state
institutions.

As the EU requirements force the Ukrainian authorities to modernize their system of

personal identification, documentation and registration of citizens and foreigners, the loudest

® Though in the softly formulated language of “countering the manifestation of racism,” which has been a point of
criticism of the Ukrainian official position that does not recognize the presence of racism and immigrant intolerance
and instead only admits to some “manifestations” of these phenomena in Ukraine.
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critical voices are those that criticize the government’s inactivity and inability to introduce the
measures required by the EU. In terms of the policy discussion, the criticism can be made that
the EU’s requirements on migration empower the voices of those who speak in favour of more

restrictive, control-oriented migration policy in Ukraine.

Conclusions

In its relations with the European Union, the government of Ukraine bargained for facilitated
travel for its citizens and used its record on “transit” “irregular” migration as evidence of its
contribution to European migration management. Facing the EU’s pressure to increase external
controls, the Ukrainian government has been willing to prevent “risky” foreigners from entering
its territory by introducing stricter migration controls in its consulates, at the borders, and within
its territory. With the EU’s assistance, the government has been developing a database (called
“Arkan”) to record foreigners’ entry into its territory. This database is compatible with the EU’s
Schengen-related databases and can potentially be merged (Interviewee 9, in Kyiv, May 2008), if
Ukraine is ever to become a member of the Schengen space.

Governments of “transit” countries have both internal and external audiences for whom
their speech acts are directed. One can also argue that, in Ukraine, the securitized discourse about
immigration has both internal and external roots. On the one hand, activation of the argument
about Ukraine being only a transit country for immigration and a country that would be turned
into an “accumulation place” for unwanted EU migrants allowed the government to press the EU

for larger technical and financial support of efforts directed at tackling the problem of illegal

immigration. Such a position arguably emerged under the pressure from the European Union —
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and, to an extent, from the USA and individual European countries, especially as far as control of
borders is concerned — to siphon potential security “threats” and ensure proper controls.

On the other hand, domestically, the securitization of immigration has played its role in
shifting or, rather, organizing, the priorities of the government. Securitization of immigration and
the tendency to equate immigrants with “illegal,” “transit” migrants who mainly attempt to use
Ukraine as a transit territory on their way to the EU, have negatively affected the public’s
understanding of immigration and enabled governing immigration and overall population
through security. While law-enforcement bodies have been vocal about their “fight” against
illegal immigration and have increased their powers institutionally, there has been little attention
to other dimensions of migration phenomena at the state level. The most neglected issue seems to
be humanitarian migration, despite Ukraine’s commitments to be part of the international refugee
regime. The State Committee in charge of refugees has been restructured a few times since its
creation in the early 1990s. It has continuously faced budgetary constraints jeopardizing its
effectiveness in the processing of asylum claims and/or creation of integration programmes for
refugees (Interviewee 20, in Kyiv, May 2008). Although labour migration has become prioritized
since early 2000s and the authorities have been vocal about the importance of protection of
citizens working abroad, less attention has been given to the rights of labour migrants present

within Ukraine.?

8 |t should be acknowledged that, prior to the financial crisis of 2008, Ukraine started to face labour shortages,
causing migration and industry officials, migration scholars and businesses to raise the profile of discussions about
the need of the Ukrainian economy to attract foreign labour (see Nadraga 2011). Also, in response to racist and
xenophobic incidents in Ukraine in 2005-2008, some attempts were made at the state level to address the growing
problem of anti-immigrant sentiments and ethnic- and race-based crimes against foreigners in Ukraine. In particular,
an inter-institutional Committee in charge of promoting pro-immigrant views and addressing the needs of
immigrants was created. Some media sources (e.g., Korrespondent and Novynar) published a series of publications
that showcased the contributions of immigrants to Ukrainian economic development since 1991 (see Novynar 2008;
Smirnov 2006a; Smirnov 2006b; Solomko 2006; Borisova 2006). The Council of Europe’s Commission Against
Racism and Intolerance (ECRI) still reports little improvement regarding the state’s actions against xenophobia and
racial and ethnic intolerance and discrimination in Ukraine (see ECRI 2012).
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Evidently, it is not appropriate to consider Ukraine a ‘blank page’ on which the EU
discourse on immigration (hardly homogeneous but, nevertheless, heavily influenced by populist
anti-immigrant rhetoric) is easily written. As was mentioned by Malynovs’ka (in Kyiv, May
2008), the country has a history of anti-migrant state policies and public sentiments reaching
back to the Soviet times which have arguably been reinforced by the securitized and xenophobic
treatment of the new international migration towards and through the now independent Ukraine.
Nonetheless, one could argue that EU practices and policies set models for other countries to
follow, especially if their foreign policy orientation is to belong, even if partially, to the EU
space.

This case study shows that, even if a European country lacks EU membership perspective
but has a membership aspiration, it has a strong incentive to adapt its domestic laws to EU norms
and pressures. The adaptation, as well as overall foreign policy position towards the EU, is
shaped by the country’s interpretation of other European countries’ paths to candidate status and
membership in the EU. In addition, such adaptation is internally justified by the EU membership
orientation. Ukraine has been susceptible to migration policy developments in the EU:
“European” solutions that allow domestic policy actors to solve the existing problem find fruitful
grounds and are followed in Ukraine. As was similarly argued in the case of Moldova, Brussels’
incentives notwithstanding, Europeanization depends on the willingness of the governing elite to
adopt the EU’s language and implement “westernizing” reforms (Schmidtke and Chira-Pascanut
2011). As Schmidtke and Chira-Pascanut convincingly point out, in a contested common
neighbourhood of the EU and Russia, the split loyalties of the EaP countries — between the
EU/west and Russia/east — can play a decisive role in whether the “westernisation”/

Europeanization process becomes stalled.
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Whereas the EU co-operates with non-EU countries to prevent irregular immigration into
its territory, Ukraine undertakes reforms in justice and home affairs in line with the EU’s norms
and practices in order to counteract the exclusionary practices of the EU’s internal security
policy and instead locate itself within the common space of freedom, security and justice. This
desire can be observed in the negotiations between Ukraine and the EU on visa facilitation and
liberalization, in Ukraine’s voluntary adaptation to the Schengen Code, its adoption of the
concept of migration control and integrated border management, and in the country’s approach to
ensuring security of travel of its nationals by tightening controls on the movement of foreigners.
Some of the policy, administrative, and procedural changes that were adopted by the Ukrainian
authorities have to do with the regulation of the country’s nationals (e.g., proper crossing of the
national border and security of identity documents). Nevertheless, the majority of the changes
have aimed to regulate foreigners’ entry, exit and presence in the territory of Ukraine. We see in
Ukraine a case of selective compliance with EU norms and practices that reveals the
Europeanization of exclusionary practices. The study of the EU’s treatment of foreigners is
incomplete if we do not take into account how it is transposed to third countries.

The European Union has placed emphasis on shaping laws and institutions in the area of
migration and border management in Ukraine according to European practices and norms. The
EU’s financial assistance — either directly to the state or through various projects implemented by
intergovernmental or non-governmental organizations — creates additional pressure to undertake
reforms, especially if the assistance is conditional. Moreover, the EU’s assistance may also
facilitate adaptation to European norms and practices if the authorities receive financial
assistance from the EU for the activities and measures that are being underfunded from the state

budget, either due to a lack of state resources or simply because of not being a priority for the
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state. In that regard, arguably, some of the policy developments in Ukraine, with the readmission
adaptation being the most obvious one, would have not been properly funded without the EU’s
assistance.

Reforms of the border agency are an instructive example. The Ukrainian government had
been interested in instituting its borders and enhancing control over its territory and borders, in
order to stop illegal traffic through its territory. Whether there was pressure from the EU is less
important because ultimately an internal demand for stricter border controls exists. The EU and
other western partners simply became facilitators that — through their technical and financial
assistance — create greater capacities in the country. Besides having more control over borders
and illegal movement through them, Ukraine was interested in being behind the Schengen wall.
In particular, the Ukrainian border guards gradually undertook internal reforms because the
leadership of the agency was motivated to see the agency as a modernized European one, on par
with other border agencies in Europe (Interviewee 16 and 17, in Kyiv, June 2008; V. Chumak, in
Kyiv, May 2008). Thus, to some extent, this was an internally motivated reform process, with the
financial assistance from the west, as well as with transfer of rules, knowledge and personnel
training that have been adapted from the European border guards training schools. The State
Border Administration has undertaken modernization of border guard services, border
infrastructure, equipment, and techniques. What emerges as a result is what William Walters
calls “zones” of security — regionalization of policing, with the world divided into zones where
similar practices, technologies, and rules exist. Ukrainian border services administration is an
example of incentivized and directed but voluntary transformation that allows the country and its

border service to claim belonging to a certain zone with similar practices and rules.
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On the other hand, the adaptation of migration policy has been less motivated and
voluntary on part of Ukrainian authorities than has been the case with border management
policy. Despite the practical assistance to Ukraine through various projects aimed at improving
the country’s capacity to regulate migration flows, the EU was less successful in making
migration policy-making a priority in the reform process. Moreover, it took the EU to make
institutional and legislative reforms conditional on something that Ukrainian politicians deemed
important and wanted from the EU in order to facilitate meaningful migration reforms in
Ukraine. With the exception of optimistic and active migration policy-making in the 1990s
(when no rules and norms existed to regulate the movement of both nationals and foreigners) and
migration policy-making on irregular immigration, the rest of the changes in migration law and
policy in Ukraine were to a certain extent voluntary but also forced (for example, by the
perception of negative externalities of European integration and enlargement) or strongly shaped
by Ukraine’s desire for the elimination of visa requirements for its citizens. As the capacity of
the state authorities to control the inflow of foreigners into the territory of Ukraine increased in
the early 2000s, migration management stopped being of interest and of priority to the
government of Ukraine. Although during the period between 2003 and 2008, anti-immigrant
sentiment and anti-immigrant populism increased in the country, actual policy development was
stalled during that time, with only some punctual measures to enhance controls over foreigners
introduced in the operations of the law enforcement authorities. However, the “policy
conditionality” of visa liberalization started a new stage in the facilitation of a reform process in
Ukraine with regard to migration. The ENP and EaP emphasized the institutional and legislative

development of migration policy in the country. Motivated by a possibility of lifting visa
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requirements to its citizens, the government has been creating the appearance of action and
proactive adjustment to the European demands.

The more restrictive migration control regime of the EU has been used as a template for
the policy in Ukraine when it comes to foreigners. Yet, the record of introducing reforms that
would increase the state’s control over its own population — through such measures as proper
documentation and databases that register both Ukrainian citizens and foreigners present in the
country — has been slow. Reforms of migration regulations towards nationals are less in

agreement with European pressures and are more caught up in domestic politics.
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CHAPTER 6. THE EU AND THE RUSSIAN FEDERATION: NEGOTIATING
CITIZENS’ MOBILITY IN TIMES OF (IN)SECURITY

Introduction

This chapter examines “migration” relations between the EU and Russia. It covers the
interrelated questions of irregular migration co-operation and the freedom of travel between
these two entities. Under what conditions does Russia co-operate with the EU on migration and
what is the scope of this co-operation? Thus far, with the small exception (see Potemkina 2002,
2004, 2005, 2010; Hernandez i Sagrera 2010), Russia has not been taken on as a case for analysis
of the EU’s migration externalization strategy. I examine how the country in the EU
neighbourhood that has challenged the European Union to be viewed as an equal partner with the
EU, conducts its foreign policy toward the EU, and whether — and why or why not — it has been
introducing internal reforms in line with the EU’s policy of control and prevention of irregular
migration.

Russia seems to have an ambiguous place in the EU’s migration regime. In the European
Commission’s “Communication on Strengthening the Global Approach to Migration” (2008),
Russia is not even mentioned. In contrast, in its 2007 “Communication on the Extension of the
Global Approach to Migration to the Eastern and South-Eastern Neighbours of the Union,” a
separate section was dedicated to Russia and its place in the international migratory routes used
by irregular migrants to enter the EU (see Commission 2007b). In 2011, EUROPOL still
reported that Russia was one of the major transit routes for migrants entering the EU illegally
(EUROPOL 2011). Russians are among the top ten nationals whose entry into the EU is being
denied at the borders (FRONTEX 2011). Hence, practically, Russia continues to be perceived as
a country of origin and of transit of irregular migrants into the European Union and hence should

be studied as one of the countries towards which the EU’s externalization strategy is directed.
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Moreover, considering that Russia and the EU have a declared goal to facilitate the mobility of
their citizens as an integrating factor in their relations and that the EU collectively attaches great
importance to questions of the security of travel, how visa relations between the EU and Russia
have developed should also be accounted for.

Notwithstanding Russia’s claims about its sovereign right to determine its internal
policies and conduct its domestic politics, it is clear that there has been an adaptation of the
Russian migration regime to the EU’s migration control practices in the name of national
interest. The latter are linked to the possibility of facilitated or liberalized travel for Russian
citizens to which conditions are attached by the EU if Russian citizens are to enjoy the visa-free
travel in Europe. The adaptation on Russia’s part is both EU-induced and voluntary (or
frequently presented as such by the Russian government), and it includes the incorporation of
both EU norms and international norms on migration and mobility regulation. Thus, the EU and
Russia have converged their migration control norms, despite the politically charged rhetoric of
their incompatibility as two powers on the European continent. Notwithstanding its sometimes
hostile rhetoric, Russia undertakes reforms that meet its interests in fostering co-operation with
the EU, as well as in addressing domestic problems related to migration regulation. Although
policy adaptations take place due to the incentive of liberalized visa regime for Russian citizens,
in its official stances in negotiations, Russia seeks to break the EU’s pattern of “policy
conditionality” that has been applied to the Western Balkan and Eastern European countries. As
a result, Russia poses more challenges to the EU’s foreign policy and unanimity among its MSs
than any other third country because it continuously insists on different modalities of co-

operation than the EU has had with any of its neighbours since the end of the Cold War.
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Through media and policy analysis, this chapter analyzes EU-Russia co-operation on
migration in 1998-2010 against the broad-brush canvass of the internal debate on migration in
Russia in 1991-2011 and the wider context of international relations between these two
neighbours. One may distinguish two levels in their relations: (1) a high-level political dialogue
(that takes places within the Partnership and Co-operation Agreement (PCA) Council and the
Justice, Liberty and Security Council, and is accompanied by formal expert co-operation); and
(2) a technical or operational level (that takes place at the level of joint monitoring of bilateral
agreements, informal exchanges, and practical co-operation between agencies). The research
findings illustrate that the JHA area of co-operation between the EU and Russia is a dynamic
area that, despite the general rejection of the EU’s influence on Russia, shows certain signs of the
Europeanization, in particular, of Russian migration policy. As is highlighted below, the Russian
government has introduced changes into its legislative and institutional structures in the area of
migration in line with European and international practices.

The chapter proceeds as follows. First, | trace the formal stages in EU-Russia co-
operation on internal security and, specifically, on irregular migration since the 1990s. As the
research findings illustrate, despite the broad range of migration challenges in Russia in the
1990s, the initial scope of the EU-Russia migration co-operation was limited to the area of
prevention of migration and asylum flows into EU territory, reflecting a limited and EU-focused
interest. Secondly, | analyze EU-Russia co-operation on irregular migration and the consequent
policy adaptations in Russia. The analysis highlights the acute junctures in EU-Russia co-
operation on migration that influenced the intensity and quality of their co-operation. Lastly, |

focus on the contentious issue of visa relations between Russia and the EU, which, in Prozorov’s
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(2009) interpretation, can even be called a “conflict,” considering the political significance that

Russia has given to the visa question.

6.1 EU-RU Co-operation on Internal Security, 1994-2010: Towards a Common Space of
Freedom, Security and Justice?

To the break-up of the Soviet Union and the fall of the Berlin Wall, the European Community

99 ¢¢

responded with a new strategy of what was called four “neighbourhood policies:” “enlargement
by admission of new members, association (with the perspective of membership), closer relations
without a perspective of membership, and a special relationship with Russia” (Mahncke 2008,
19). The EU thus invented different models of relations for different neighbours, framing them in
security terms. Russia, too, with its vast territories and poor government capacities to maintain
public order, was viewed as a source of various transnational insecurities, such as organized
crime, arms and drug trafficking, industrial waste, etc. With tumultuous years of early post-
communist transition and civil and ethnic conflicts in countries such as Georgia, Azerbaijan, and
Armenia, and the conflicts within Russia in Caucasus, Russia’s instability was perceived having
a negative impact on the international security. In the 1990s, Russia became a destination point
both for ethnic Russians and non-Russian asylum-seekers some of whom were believed to have
travelled further west.

In 1994, the EU and Russia initiated their bilateral relations by signing the EU-Russia
Partnership and Co-operation Agreement (PCA). The agreement set the legal basis and the
objectives of EU-Russia relations and established the institutional framework for bilateral

contacts in a number of policy areas, with the goal of promoting international peace and security

and providing support for democracy and free market reforms in Russia.
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The PCA (1994) contained three articles that showed the EU’s interest in cooperating
with Russia on matters of internal security. Two articles - Article 81 (Money Laundering) and
Article 82 (Drugs) — were listed under the Title VII “Economic co-operation,” while a
readmission clause was inserted into Article 84 with a title of its own — Title VIII “Co-operation
on Prevention of Illegal Activities” (Official Journal 1997, L327, 26). Reflecting the interests of
EU MSs, Article 84 listed a number of illegal activities that the EU and Russia were to address
through co-operation. Among them, there was “illegal immigration and illegal presence of
physical persons of their nationality on their respective territories, taking into account the
principle and practice of readmission” (Ibid., 26).2° The PCA contained the language of co-
operation based “on mutual consultations and close interactions” and listed what kind of
assistance the EU was willing to provide to Russia to address various illegal activities. Among
them, one finds the “drafting of national legislation in the sphere of preventing illegal activities,
creation of information centres,” improvement in the efficiency of relevant institutions, training
of personnel, and development of research infrastructures (Ibid., 26). Through the TACIS
funding, the EU provided Russians with financial and technical assistance, as well as expert
advice in drafting migration laws and improving the efficiency of the institutions in charge of
migration regulation.

Although the interest to co-operate with Russians on organized crime was first expressed
by the Amsterdam Council in 1997, a more comprehensive position towards co-operation
emerged in 1999 when member states ratified the EU’s Common Strategy on Russia (1999). The

text included a reference to the EU’s and Russia’s fight against “common scourges” such as

8 A full list of activities dubbed “illegal” included: “illegal immigration and illegal presence of physical persons of
their nationality on their respective territories, taking into account the principle and practice of readmission, illegal
activities in the sphere of economics, including corruption, illegal transactions of various goods, including industrial
waste, counterfeiting, the illicit traffic of narcotic drugs and psychotropic substances” (Official Journal 1997, L327).
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organized crime, money-laundering, trafficking in human beings, drug trafficking, and illegal
immigration (Council 1999g). The Strategy listed the measures that Russia was expected to
implement as part of its commitment to stop irregular migration flows into the EU. These
included: 1) harmonization of visa policies; 2) conclusion of a readmission agreement; 3) an
enhancement of the security of national documents in order to prevent fraudulent activities; 4)
changes to the institutional set-up of the migration system in Russia to increase the state’s
capacity to manage population flows; and, 5) opening up of border co-operation in order to
reduce threats of a transboundary nature. EU MSs also called on Russia to harmonize its visa
policy “through the introduction of visa requirements in accordance with the EC provisions and
introduction of travel documents which are sufficiently fake-proof” (Council 1999c).
Harmonization of visa policies was to serve as a preventative measure against illegal
immigration, both into Russia and transit migration through Russia. Therefore, the Russian
government was expected to undertake a list of internal reforms to comply with the European
norms.

Initially, migration discussions between the EU and Russian officials were embedded into
the political and institutional framework of their co-operation against trans-border organized
crime and were mainly initiated by the EU’s interest in preventing irregular migration from
Russia. Their first interactions on migration had an exploratory nature, allowing both the EU and
Russia to better understand each other’s migratory challenges.®® While Europeans were
interested in the increased capacity of the Russian government to regulate migration flows

through its territory, for Russians, the major concern was population displacement, an inflow of

% In July 1999, the Finish Presidency organized an EU-Russia seminar on migration in Lappeenranta in order to
promote co-operation between the EU and Russia in migration issues. Besides exploring the current situation and
future prospects for migration co-operation, the seminar “aimed to give the participants an idea of the migration
situation in Russia and of the pressure generated by illegal migration from the territory of Russia to the territory of
the EU” (Council 1999h). Participants also observed how border control agencies co-operated in practice.
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migrants and asylum seekers from ex-Soviet republics, and irregular labour migration into
Russia.

In its 10-year Strategy for Co-operation with the European Union for 2000-2010
(President 1999), the Russian Federation recognized the importance of co-operation with the EU
in the area of law enforcement and of establishing operative contacts with EU bodies in charge of
transnational organized crime. From the EU side, the European Union Action Plan on Common
Action for the Russian Federation on Combating Organized Crime (2000) also recognized the
importance and necessity of EU-Russia co-operation in the area of justice and home affairs. The
Action Plan was accepted by both sides as a legitimate foundation to develop their relations. It
initiated EU-Russia co-operation at the operational level and arguably helped to turn justice and
home affairs (with the exception of judicial matters) into one of the most dynamic areas in their
relations. Russian government has been interested in increasing its capacity to deal with security
problems and establish a more efficient system of law enforcement institutions. The AP listed
financial crime, trafficking in people, drugs, arms and explosives, corruption, stolen property,
“illegal immigration,” and environmental crime among the priorities for co-operation.

The EU-Russia Action Plan (2000) had commonalities with the Pre-Accession Pacts on
Organized Crime that were concluded by the EU with the candidate countries in May 1998
(Potemkina 2002). However, unlike with the accession countries where political conditionality of
EU membership played a role, the EU had little leverage in its relations with Russia. The Plan’s
implementation was largely based on the latter’s willingness and interest to co-operate with
European counterparts. An extra incentive for tighter co-operation between the EU and Russia
presented itself after the September 11, 2001 events. At the October 2001 EU-Russia summit, the

two sides declared their intentions to step up co-operation against international terrorism, with
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priority placed on increased police co-operation and information exchange (Potemkina 2002, 4-
5). In addition, Russia’s interest in securing visa-free travel for its citizens became an incentive
for domestic reforms. The prominence of visa relations significantly increased with the eastern
enlargement of the European Union. It was the search for solutions on transit travel for residents
of Russia’s Kaliningrad Oblast’ (KO) that engendered a closer justice and home affairs co-
operation between the EU and Russia. The visa relations are discussed in Section 6.3.

At the eve of the 2004 EU enlargement, Russian president Putin advocated the strategic
relationship with the EU and called for a new framework of co-operation (Antonenko and
Pinnick 2005). At the 2003 EU-Russia Summit in St. Petersburg, the two sides agreed to step up
their co-operation in separate policy sectors using the concept of “common spaces.” These
included the Common Economic Space, the Common Space of Freedom, Security, and Justice
(CSFSJ), the Common Space of External Security, and the Common Space on Research,
Education and Culture. In 2005, the EU and Russia approved so called “Road Maps” which
include a list of mutually agreed priorities and activities designed to implement the common
spaces (Council 2005d). Common spaces target regulatory approximation between the EU and
Russia and can be considered examples of incremental integration between Russia and the EU.

As far the CSFSJ is concerned, both in Russian and the EU official discourse it has been
represented as a key component in developing a strategic relationship. In agreeing to the CSFSJ,
Russians were motivated by the incentive of potential visa-free regime with the European Union,
while also acknowledging the role and the importance of their contribution to the European
security (Potemkina 2004). The Road Map contains a commitment to balance security, on the
one hand, and justice and freedom on the other. It seeks to balance Russia’s interest (i.e., lifting

of visa requirements for its nationals) with the interest of the EU in prevention of irregular
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migration. Thus, the “freedom” in the Road Map is conceptualized as promotion of personal
contacts between citizens and the facilitation of travel opportunities, granted the two sides “work
together to tackle illegal migration and illegal cross-border activities” (Council 2005d, 24). In the
field of security, the parties agreed to co-operate on fighting terrorism and all forms of organized
crime and illegal activities. Finally, in the area of justice, Russia and the EU agreed to establish
closer judicial co-operation in civil matters, approximate their legislation where possible, and
work together to increase the rule of law and legal culture in Russia.

The CSFSJ Road Map reflected Russia’s readiness to finalize the readmission and visa
facilitation agreements, enhance co-operation on border management (including border and
customs control), co-operate on the reconceptualization of its asylum policy and on improving
the security of its identity and travel documents, as well as work with the EU to reduce “illegal
migration” and human trafficking through Russian territory. The two parties also agreed to
explore possibilities of sharing data and information between law enforcement agencies. As we
can see, this list includes the areas that naturally would be perceived as sovereignty-sensitive,
such as border co-operation or formulation of internal policies (such as asylum policy or proper
identification documents). Clearly, the Russians were motivated by the possibility to establish a
visa-free regime of travel for its citizens. Therefore, the implementation of the FSJ Road Map,
especially in the portion that has to do with internal security co-operation aimed at establishing
conditions for visa-free travel, allows us to theorize these relations in terms of Europeanization
of the Russian domestic norms and practices (see also Potemkina 2010).

With the launching of the CSFSJ Road map, EU member states and relevant institutions
gained an additional platform for internal discussions on how their individual and common

relations on internal security co-operation with Russia may proceed. For example, during the
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2006 Finish EU Presidency, MSs ratified an “Action-Oriented Paper (AOP) on Implementing
with Russia the Common Space of Freedom, Security and Justice” (Council 2006d) aimed at
keeping the development of relations with Russia in line with the EU’s ED-JHA Strategy (2005).

Since 2005, the EU and Russia have achieved a number of results in the common space
of freedom, security and justice. The ratification of a readmission agreement and of a visa
facilitation agreement in 2006 is the most obvious example. Since 2007, the two sides have had a
formal Visa Dialogue. In May 2011, the EU and Russia launched a formal Migration Dialogue.

According to the Commission, co-operation with Russia on migration policy and
movement of persons is “a matter of growing relevance” (Commission 2007b, 11). In their
capacity of major destination points for irregular migrants, Russia and the EU exchange
expertise, commonly train border and immigration specialists, and share their best practices and
insights about policy decisions and solutions. However, the RF continues to be criticized by the
EU for its poor record in asylum processing and in refugee integration (NIP 2004-06) that,
according to the Commission, forces humanitarian migrants “move further westwards, often in
an irregular manner” (NIP 2004-06). Considering that the development of the refugee regime
during the Cold War was a western political response to the exigencies of the communist
regimes, Russia’s resistance to implementing its international obligations with regard to refugees
might be better understood, especially taking into account the importance for Russia of
participating in the international norm making.

Thus far, | reviewed the formal side of political and sectoral co-operation between the EU
and Russia. To answer the question of under what conditions and with what consequences for
Russia migration co-operation between them takes place, 1 now turn to the analysis of their

relations on irregular migration and visas.
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6.2. EU-Russia Co-operation on Irregular Migration
The former fear of the Europeans that massive Soviet tank columns may
one day reach the English Channel, has given way to a new fear: that a
similar maneuver will be carried out by crowds of illegal migrants fleeing
from Russia. This unfounded fear goes against obvious facts, against
statistics which demonstrate that the main flow of illegal migrants to
Europe arrive not from the eastern regions, but from the south. In any
case, they are certainly not arriving from Kaliningrad (Chizhov 2003).
Concerned with irregular migration flows arriving from Russia, the EU emphasized the
conclusion of a readmission agreement, harmonization of Russia’s visa policy with the EU’s visa
policy, strengthening of border controls, addressing irregular migration, preventing border
crossing into the EU territory, and increasing the security of Russian identity documents. As the
Russian government was concerned with its internal situation with irregular migration, it was
less concerned with transit flows that were not destined to Russia. Russia blamed other countries
for not accepting migrants, thereby causing the accumulation of “transit” migrants on its
territory. Under such circumstances, harmonizing visa policy or increasing border controls was
less controversial than implementing the readmission clause of the PCA.

Russia — together with Morocco, Pakistan and Sri Lanka — was on the list of the first four
countries for which, in September 2000, the Council authorized the Commission to negotiate an
EU-wide readmission agreement. Although the PCA contained a readmission clause, the EU had
no instruments to make the Russian government comply with it. Similarly, EU MSs had
difficulties in getting Russia to negotiate bilateral readmission agreements with them. Russia was
known — and still is — as a tough negotiator (Interviewee 28, in Brussels, July 2008). Member

states’ representatives selected the first four countries on the basis of the following factors: the

appropriateness of concluding the readmission agreement; the recommendations of the High-
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Level Working Group on Asylum and Migration (HLWG); MSs’ challenges with bilateral
negotiations; recommendations in the existing foreign policy instruments (i.e., the Common
Strategy on Russia and the Common Strategy on Ukraine); the level of practical co-operation;
and the existence of broader political relations (Coleman 2009, 141). Russia was included as a
main source and transit country of immigration into several EU MSs, and because of its
toughness in individual negotiations with MSs (Coleman 2009, 141).

Nevertheless, the Commission was unable to start negotiations with Russia at the time;
Russia was not willing to accept the readmission obligations under the circumstances when it
faced transit migratory flows from Africa, the Middle East and Asia, and had yet to establish
migration controls, decrease the porosity of its borders with south-eastern neighbours, and
increase the regulation of migratory flows from these countries. Nevertheless, the negotiations on
the Kaliningrad transit arrangements and the formal launch of the Visa Dialogue are two
important junctures in EU-Russia co-operation that facilitated Russia’s willingness for closer co-
operation on irregular migration and spurred the domestic policy adaptation to EU-encouraged
migration regulation policies. There were two major discursive changes in the Russian official
rhetoric on readmission and overall irregular migration co-operation with the EU. Whereas in the
1990s Russia interpreted the EU’s pressure to readmit Russian citizens and transit migrants in
terms of burden of migration control being transferred to it from the EU, in the context of
negotiating a simplified regime of travel for KO residents, the government started to represent an
EU-wide readmission agreement as Russia’s policy choice. In the government rhetoric, taking on
readmission obligations was the choice of a country that wanted to contribute to addressing the
problem of unregulated migration internationally. In addition, the Russian government

continuously reiterated the link between readmission co-operation and the potential visa-free
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movement for its citizens within the Schengen zone. The latter turned into an internal foreign
policy priority, making the relevant policy reforms in accordance with the EU and the Schengen

norms more acceptable. I illustrate these claims below.

6.2.1. Irregular Immigration and Kaliningrad Transit
The EU-Russia negotiations on the Kaliningrad transit provide a good example of the EU’s real
and perceived concerns with irregular migration from neighbouring countries and their effects on
the EU’s external relations. As a result of Lithuania’s accession to the EU, Kaliningrad oblast’
(KO), a part of Russian territory, was to be surrounded by the territory of the Schengen countries
and completely cut off from the rest of Russia. Visa requirements would apply to Kaliningrad
residents en route to Russia. The negotiations became an instance when a third-country’s request
for a simplified regime of short-term travel (for Russians from Kaliningrad oblast’) came to be
linked to and conditional upon signing a readmission agreement with the EU (i.e., between
Russia and Lithuania).

In the 1990s, KO was known as a source of organized crime and of trafficking of illicit
goods and people into EU territory. The prominence of the Russian enclave on the EU’s foreign
policy radar increased significantly with the accession of Scandinavian countries in 1995. The
latter pushed for the Northern Dimension in the European Union’s foreign policy and placed
greater emphasis on improving relations with Russia. Later, once the eastern EU enlargement
became a reality, the geographical position of the KO between Poland and Lithuania and in the
middle of the EU became a growing concern. In 2001 Chris Patten, at that time the EU
Commissioner for External Relations, commented on the importance of the Kaliningrad region

for stability and security of the continent and the need to tackle its existing problems:
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The region suffers from appalling pollution, for example, and extensive drug and health
problems, including a very high incidence of HIV and tuberculosis. It is also a centre of
organised crime. Some estimates suggest that more than 50% of Kaliningrad's income now
comes from "informal activity" (as it is euphemistically known) (Patten 2001).
The EU accession of Poland and Lithuania also created a list of practical problems for Russia’s
access to its enclave, such as transport links, trade, border controls, and visas, to name a few.
Therefore, both Russia and the EU were interested in addressing the possible negative effects of
enlargement on the region. The EU’s interest was largely determined by the desire to control and
prevent the spill-over of insecurities from Kaliningrad — a region called “Russia’s hell-hole
enclave” in the centre of Europe (Patten 2001).
As far as people’s movement was concerned, the EU’s negotiating position was firmly
rooted in the perception of the KO’s “illegal immigration” potential. As members of the
European Commission stated on the “related questions of transit of people and visa
requirements” in EU-Russia co-operation on Kaliningrad:
In essence, our position requires citizens of Russia to have visas attached to a valid travel
document when crossing the external borders of the EU Member States.
The Russian position, as confirmed at the Moscow Summit, remains that the EU should
allow visa-free transit through agreed motorways and railways between Kaliningrad and
mainland Russia. Russia argues that visa requirements for travel between different parts of
the territory of the Russian Federation would be an unacceptable violation of the Russian
citizens’ right to move freely throughout its country’s territory. ... We believe that the
Moscow Summit has not changed our basic premise: it would be inappropriate to grant
exceptions from the basic visa requirement for travel to and from Kaliningrad, particularly
against the background of growing public anxiety in the EU over immigration questions
(Council 2002a, emphasis added).

The EU thus was unwilling to grant visa exceptions to Russian citizens. Moreover, it demanded

signing a readmission agreement between Russia and Lithuania as a must condition in EU-

Russian negotiations over KO transit. It would formalize a mechanism for return of Russian

citizens in case they violated the rules of entry or stay in Lithuania or, for that matter, in other
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EU countries by transiting through Lithuania. Notably, no EU country had a readmission
agreement with Russia at that time. KO negotiations hence provided an opportunity for the EU to
insist upon its internal security conditions in relations with Russia.

The Russian government was willing to sign a “package deal” (i.e., readmission
agreement and an agreement on the multiple entry visas) with Lithuania, and it presented this
deal as “absolutely required to achieve an agreement due to which the visa regime for travel
between Russia and EU countries will be abolished” (Dmitriy Rogozin, quoted in Bonet 2002).
Russia agreed to accept the regime of “authorization” that allowed Lithuanian and other EU
countries’ authorities to control transit flows between Kaliningrad and the mainland Russia. It
viewed this as a temporary solution before the visa-free travel between Russia and the Schengen
countries would be introduced (Bonet 2002). According to Rogozin, a member of the Duma
Committee on external relations and the President’s Representative in the Kaliningrad
negotiations with the EU, “unlike the visa regime, which is single-sided, the regime of
authorization is bilateral, and Russia accepts its obligations not to allow the movement of
persons that are deemed dangerous from the point of view of criminality or emigration” (Bonet
2002). Thus, Russians shared the logic of regulating mobility by separating the “dangerous” and
the “good” flows and agreed to meet the EU’s demands to the security of travel. The latter was
viewed through the lens of their bilateral co-operation being based on the principles of
reciprocity and equality and presented as their common co-operation against the common threats,
with each party playing its role in addressing them (rather than Russia solely fulfilling the EU’s
demands).

In the words of Dmitriy Rogozin, Russia shared the EU’s concerns with “illegal

immigration” and agreed to co-operate on illegal immigration from its territory into the EU and
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sign readmission agreement in order to solve the conflict around the transit arrangements for KO
citizens. Rogozin pointed out: “Both Russia and the EU consider illegal emigration [sic] a
common problem. Russia itself is an object of illegal emigration (sic), especially from the
territories of our southern neighbours” (Bonet 2002). The politician was also quoted saying: “If
Russia and Lithuania sign an agreement on multiple-entry visas, then Russia will take on
obligations to control illegal emigration flows into this country” (Bonet 2002).

The EU and Russia announced their agreement on KO in May 2003: the Schengen
requirements would not apply to transit between Kaliningrad and Russia and instead special
facilitated travel permits were invented. As a concession, Russia agreed to sign a bilateral
agreement on readmission with Lithuania and declared its readiness to negotiate an EU-wide
readmission agreement, whereas the EU offered to liberalize its visa regime in “a long-term
perspective.” In the meantime, the EU agreed to make an exception to KO residents and grant
them facilitated travel permits (two types). A facilitated travel document (FTD) was established
for non-railway travel, and a facilitated railway travel document (FRTD) was introduced for
transit by train. The Commission monitored how these facilitated travel permits functioned. In its
2006 report, the Commission noted that facilitated arrangements for Russian citizens had been
operating without problem for Europeans. It mentioned: “The FTD/FRTD system seems also to
fulfil the requirements of the Schengen acquis as no illegal immigration under this scheme has
been noted” (Commission 2006e).

Since the EU countries did not experience an inflow of “illegal migrants” from KO since
the facilitated travel was introduced, recently Poland, Lithuania, the European Commission, and
Russia were able to argue for a simplification of the transit procedures for Kaliningrad residents,

in particular, by making the so called EU’s “Local Border Traffic Regulation” apply to the whole
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KO. The EU approved this Regulation in 2006 under the pressure of the new CEEC members
who wanted to preserve their foreign relations with non-EU neighbours. In “the interest of the
enlarged Community,” one of the principles of the adopted Regulation was pronounced as “to
ensure that the borders with its neighbours are not a barrier to trade, social and cultural
interchange or regional co-operation. An efficient system for local border traffic should
consequently be developed” (Regulation (EC) No 1931/2006). The Regulation allowed
bordering EU countries to negotiate bilateral agreements with their non-EU neighbours for
facilitated travel, trade, and cultural exchange opportunities within a 30/50-km zone on both
sides of the border. Unlike other neighbouring countries, as of May 2012, Russia had not had a
single bilateral agreement on local border traffic with its EU neighbours.®’ In July 2011, the
Commission’s Directorate-General for Home Affairs proposed EU MSs to pronounce the whole
KO and territorially equivalent area on the Polish side as a “border zone.” This would allow
residents on both sides to enjoy visa-free short-term travel in the border area. In its justification
of such exception for the KO, the Commission mentioned: “the local border traffic regime makes
life significantly easier for people living near the external land borders, while at the same time
there is little evidence that the regime is being abused” (Commission 201 1c, 2). Considering the
geographical position of the oblast, the Commission sees it justifiable to extend the local border
traffic regime to the KO: “In order to avoid Kaliningrad's isolation from its immediate
neighbours, there is a need to facilitate travel for its inhabitants” (Commission 2011c, 2). To
ensure the security of the whole Schengen area, all conditions of the Regulation will apply to
Russia’s case; as well, the local border traffic permits will contain all necessary security features.

Also, Poland committed to apply proportionate and adequate penalties, including the possibility

8 In November 2010, Russia signed an agreement on the local border traffic regime with Norway, which is not a
member of the EU but it is a party to the Schengen Agreement.
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to cancel and revoke the issued local border permits. It also committed to “launch targeted
information campaigns and to mark clearly the local border traffic area” (Commission 2011c, 3).
The Commission considers that such a proposal will contribute “to further promoting the
strategic partnership between the EU and the Russian Federation, in line with the priorities set
out in the Roadmap of the Common Space on Freedom, Security and Justice regarding cross-
border co-operation and shall be considered in the context of the overall EU - Russian Federation
relationship” (Commission 201 1c, 3). Whether such an extension happens and under what

conditions will be interesting to observe.

6.2.2. Negotiation of the EU-wide Readmission Agreement
The EU and Russia started their formal readmission negotiations in January 2003. Initially, the
RF viewed this agreement to be purely in the EU’s interest. Because of that, it demanded a quid-
pro-quo exchange for its co-operation on irregular migration flows in Europe. These demands
covered the following aspects: 1) parallel negotiations of a visa-free regime; 2) adequate time for
Russia to prepare its legislation and administrative and institutional capacities to readmit third-
country nationals in accordance with the readmission mechanism; 3) EU assistance with the
negotiation of readmission agreements with its neighbours; 4) EU assistance with the preparation
to receive third country nationals; and 5) assistance with securing Russia’s southern border.

Russia strictly linked readmission negotiations with visa-freedom negotiations and
rejected the Union’s attempt to place this topic into the political dialogue within the existing
PCA structures (GAERC 2002). Rather, it insisted on parallel negotiations on readmission and
visas. In October 2003, the Commission agreed to conduct ad hoc discussions on visas, with the

negotiating mandate on visa facilitation from the Council to follow only in July 2004. Starting in
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October 2004, Brussels and Moscow conducted “back-to-back’ negotiations on the readmission
and visa facilitation agreements. Notably, the “package deal” and the final texts were approved
by a high level delegation of the European Commission, led by Vice-President Franco Frattini
and by a Russian delegation led by Presidential aide Victor lvanov. In October 2005, the
European Community and Russia initialed both agreements, with the formal signing in May
2006. While the visa facilitation agreement simplifies the process of getting short-term Schengen
visas for Russian citizens, the readmission agreement outlines the conditions and procedures for
the return of Russian citizens and third-country nationals who had no authorization to enter or
stay in any EU member state. Both agreements entered into force on 1 June 2007.

As a result of the negotiations, Russian diplomats succeeded in postponing the
readmission of third country nationals by three years in order to prepare institutionally and
legally for their now international obligations. Another contentious issue between Brussels and
Moscow was time limits for return and for the handling of readmission applications. To allow
individual MSs certain flexibility in negotiating specific bilateral timeframes for the processing
of the readmission applications, the Commission agreed with Russia that the latter will conclude
bilateral implementing protocols with each member state (Commission 2006c, 4). This clause
was “a last-minute compromise in order to satisfy those Member States whose maximum
detention period under their national immigration laws is equal or inferior to 60 calendar days”
(Commission 2006c, 4). As of 1 January 2011, thirteen countries (Spain, Portugal, France,
Finland, Slovakia, Belgium, Latvia, Italy, Austria, the Netherlands, Malta, Cyprus, and
Luxembourg) concluded the implementing protocols with Russia. Denmark, Norway, Iceland
and Switzerland concluded their own readmission agreements with Russia in accordance with the

EU-wide agreement.
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What is the significance of these negotiations and why did Russia accept the obligations
to readmit third country nationals transiting through its territory? First of all, despite the
Community’s practice of separating migration and other external relations dimensions in its
attempts to involve third countries into the inter-state regulations of irregular migration flows
through the readmission mechanism (Coleman 2009), Russia firmly brought a foreign policy
dimension into the negotiations with the European Union. Arguably, considering the policing
emphasis in migration regulation that had become dominant in Russia in the early 2000s, the
internal affairs officials were interested in concluding readmission agreement with the EU as a
preventative measure to curb down transit migration flows through Russia. Nevertheless, the
Russian diplomats linked the negotiations to overall foreign relations between the EU and Russia
and sought to exert strategic political concessions (i.e., visa-free regime for Russian citizens) that
went beyond home affairs interest. Such linking initially happened during the negotiations over
the Kaliningrad transit arrangement and extended into further negotiations on irregular migration
co-operation between Russia and the EU. In Russian official rhetoric, co-operation on
Kaliningrad transit became a litmus test for overall EU-Russia relations. As visa requirements for
Russians remain intact, for Russians, the EU’s visa policy has been an example of hypocrisy and
double standards on part of the European Union.

Secondly, despite the tensions between Russia and the EU during the negotiations, the
EU reached the objectives of its common readmission policy with Russia. The EU received a
mechanism for return of unauthorized migrants to the neighbouring country that was viewed as a
significant “transit” country. Having accepted readmission obligations, Russia has improved its
migration controls and built out its reception capacities. Finally, Russia accepted the readmission

principle as an important part of its own external relations, as well as firmly rooted migration
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into its external relations with third countries.®® The EU’s approach of promoting regional
mechanisms for preventing uncontrolled migration flows has resulted in third countries such as
Russia and its other “transit” neighbouring countries, seeking to adopt the readmission principle
into their foreign policies and to conclude readmission agreements among themselves and with
other countries of origin.

Evidently, the change in Russia’s position on readmission co-operation with the EU
became possible due to the list of internal reforms and changes that made it acceptable for Russia
to see the readmission mechanism as favourable for its own policy. The 2003 Conception on
migration management by the Russian government included a list of four main actions in the
foreign policy of Russia, accomplishment of which, in the government’s understanding, would
lead to the realization of Russian migration policy’s objectives. One of them was “conclusion of
international agreements on return, reception and transit of persons present illegally on the
territories of contracting parties (readmission agreement), on the fight against illegal
immigration, encouragement of bilateral and regional dialogues on migration regulations, cross-
border trade, tourism, cultural, sport and other exchanges” (Government 2003, my ‘[ransla‘[ion).89

During the EU-Russia negotiations over the EU-wide readmission agreement, one could
observe a reframing of the readmission debate internally in Russia. Rather than being pressed
into responsibilities for transit migration that Russia did not want to have, incorporating the
readmission principle into the internal legislation came to be understood as a civilizational

choice and a “modernization” strategy for Russia’s own immigration system and its fight against

8 | should acknowledge that Russia placed migration issues into its relations with the CIS countries prior to

launching its migration co-operation with the EU. Nevertheless, this principle did not apply to non-CIS countries.
Therefore, it is possible to assume that the Russian migration authorities (FMS) have adopted such an approach
considering the European practices of placing migration into the external relations paradigm.

89 The other three goals were the following: protection of rights and freedoms of Russian citizens; development and
implementation of inter-state mechanisms for providing targeted financial and other assistance to persons seeking
temporary asylum in Russia; and development of the co-operation with other countries with the aim to prevent
conflicts that cause massive migration flows.
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illegal immigration (S. Riazantsev, in Moscow, June 2008). At the beginning of the 2000s, the
internal discourse on immigration in Russia changed, with migration policy-making becoming
viewed through the prism of national security and social order and security.

Unlike in Ukraine, both the readmission agreement and the visa facilitation agreement
were unanimously approved® in the Russian Duma. Andrei Denisov, official representative of
the President to the Duma on the ratification of the agreements with the EU, presented the
readmission agreement with the EU as “a serious confirmation of Russia’s key role in the
international fight against illegal migration.” In his presentation, he proclaimed that the
agreement “will become, in our opinion, a weighty argument in favour of concluding similar
agreements with dangerous countries from the point of view of migration, as well as will ensure
additional preconditions for the dialogue with the European Union on the movement to visa-free
regime for citizens to be efficient” (Duma 2007, my translation). A co-reporter in the Parliament,
Andrei Klimov, who was a member of the Committee on foreign affairs, called both agreements
“historical” as they represented a “real serious step” in the development of the four common
spaces with the EU (Duma 2007). He added that the readmission agreement in particular “is a
very important document that really cracks illegal migration, that indeed closes doors to various
persons who are trying to remain on the territories of our countries with obscure, unclear goals,
and which, by the way, will prompt us as the state to be more serious about the protection of our
national borders” (Duma 2007, my translation).

One can distinguish two main positions in the Russian public discussion about the effect
of the EU-Russia readmission agreement on Russia. Commonly, signing the readmission

agreement was interpreted as a “must” condition on a path towards the visa-free regime with the

% The readmission agreement was ratified with 425 votes in favour, with no abstention or “against” votes. Similarly,
the visa facilitation agreement was approved with 422 votes, with zero abstention and voting against the ratification.
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EU. Some parliamentarians, however, held the view that Russia should have first signed
readmission agreements with source countries, improved the security of its southern borders, and
increased control over migration flows and criminal groups benefiting from migration within the
country before taking on obligations for all illegal flows towards the EU from its territory. MP
Vadim Solovjov, a member of the Committee on constitutional law and state building, was
quoted as saying that “readmission will only add additional headache for our state” (quoted in
Vasiljeva 2008). In contrast, some Russian migration experts supported the readmission
agreement with the EU. Valeriy Tishkov, Director of the Institute of Ethnology and
Anthropology, considered the agreement to be a formalization of the role that Russia had been
playing for the EU: “Russia has always tried to contain flows of illegal migrants into Europe and
has served as a settling pond” (quoted in Vasiljeva, 2008, my translation). In his opinion, the task
for Russia now was to conclude readmission agreements with countries of origin of migrants.
This expert’s position points to what can be called a “chain reaction” to readmission obligations
that a country takes on, leading to a chain of readmission zones or regions aimed at blocking
irregular migration flows. Since Russia signed the readmission agreement with the EU, it has
signed similar agreements with Ukraine, Uzbekistan, Vietnam, and Armenia, as well as launched
negotiations with Kirgizstan, Tajikistan, and Moldova. The Russian government is also working
on concluding readmission agreements with Sri-Lanka, Pakistan, Libya, China, and Mongolia.
Considering the changing internal framing of the migration problematique in Russia (i.e.,
illegal immigration becoming a preoccupation for the Russian government in the 2000s), it is not
possible to distil a direct and primary “Europe’s” effect on the Russian policy towards irregular
migration and its migration regime per se. Rather, the increased internal importance of

addressing the “problem” and national security “threat” of irregular migration necessitated and
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made Russia’s interest in more productive relations with the European Union possible. Such a
change in domestic politics also helped to rhetorically reiterate the government record of co-
operation with the EU on readmission, and of standing for the interests of its nationals in
working towards a visa-free regime with the EU.

Substantial changes in Russian legislation and administrative practices happened after the
EU-Russia readmission agreement started being implemented. Russia undertook a list of internal
policy and institutional reforms in order to receive third country nationals returned from the EU.
As per EU requirements, in July 2006 the Russian parliament approved a Law on Personal Data.
This law allows the state to process personal data, including the processing of an individual’s
biometric data without his or her permission to fulfill Russia’s readmission obligations. In April
2008, the Russian Duma changed the law that regulates the legal status of third country nationals
returned to Russia — or by Russia to a third country — in accordance with international
readmission agreements concluded by Russia. In July 2010, further legislative changes were
introduced into the law on the legal status of foreign citizens in Russia, after the third-country
nationals clause of the readmission agreement with the EU came into force on 1 June 2010. It
should be noted that the norms introduced are more permissive for a foreigner who was deported
into Russia, rather than for a foreigner who was deported from Russia. In addition, the law
contains a new chapter that gives a detailed description of how and under what conditions
transfer and reception of foreign nationals take place in Russia and the conditions and timelines
according to which foreign nationals could remain in the reception facilities and on the territory
of the RF.

In the Law on the entry and exit from the Russian Federation, a clause was inserted that

allows the state an exceptional right to grant entry rights to a foreigner who is being returned to
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Russia through the readmission procedure even if he or she has been considered or deemed
inadmissible (Article 25-10, part 8). Article 26 part 7 stipulates that a foreign citizen or a
stateless person whose previous stay in Russia was because of being returned in accordance with
the readmission agreement, may not be allowed to enter Russia during the five years from the
day of his or her transfer to Russia. Similarly, someone who was excluded, deported or returned
from Russia is banned from entering Russia during 5 years after the removal or deportation
(Article 27, part 2). Finally, in the law on the state fingerprinting registration, changes were
introduced allowing fingerprinting of persons falling under the international readmission
agreements signed by Russia.

All these legislative changes are significant because no other country went as far as
Russia did in its attempts to formalize in law the return procedures. As one interviewee
mentioned, “[ With] previous readmission agreements — only Albania took concrete steps to
implement the agreement. The Russian government is leading the process of implementation of
this type of international agreements. ... From the EU side, I think, there is a recognition on the
part of the Commission that the system is working well” (Interviewee 12, in Moscow, June
2008). After the readmission agreement with the EU was signed, the Federal Migration Services
of Russia concentrated its attention on the establishment of the appropriate legislative
framework, on the development of capacities and infrastructure to accept third-country nationals,
and on the negotiation of readmission agreements with third countries. As the above quoted
interviewee pointed out, “There is a big interest [on Russia’s part] to adhere to the obligations
spelled out in the agreement, and a lot of efforts are [made] on the side of the Russian

administration to adhere to those obligations. I would even say that the Russian Federation is
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sometimes going even at a higher speed than the European member states” (Interviewee 12, in
Moscow, June 2008).

The Russian government has been proactive in refurbishing reception facilities for
returned migrants, developing and adopting legislation to regulate the status of returned persons,
and in participating in training and information exchange activities (Interviewee 12, in Moscow,
June 2008). Thus far, Russia has opened two reception centres for third country nationals
returned in accordance with the readmission agreement — one in Pskov (close to the Latvian
border, capacity — 82 people) and one in Rostov-on-Don (in the south of the country, close to
Ukraine). While human rights activists call these centres “ghettos” and “prisons” for migrants,
migration officials in Russia, as well as in other European countries where such facilities exist,
deny such categorizations of the reception centres and point to their adherence to international
norms and the involvement of international organizations in their construction and upkeep
(Smolyakova 2009). We thus observe normalization and justification of internal practices
through such appeals to international norms. The presence and participation of international
organizations, such as the IOM or the European Commission, serve the purpose of normalizing
practices that can be questioned from the human rights perspective.

In Russia, the IOM played an important role in normalizing and accommodating the
Russian practices to the readmission obligations, and it was done through popularization of the
information about existing “European” practices through training, information sharing, study
missions (including to various temporary holding facilities in EU countries) and other forms of
knowledge transfer for Russian migration officials. Since 2006, the IOM Mission in Russia has
provided assistance to the Russian Federal Migration Service with the various aspects of return

and readmission. At the request of the FMS (Interviewee 11, in Moscow, June 2008), in 2007-

[301]



2009, the IOM was implementing the Programme “Assistance to the Government of the Russian
Federation in Establishing the Legal and Administrative Framework for the Implementation and
Development of Readmission Agreements” (funded through the AENEAS thematic programme
and by the Governments of Germany and Finland). The IOM assisted the Russian government
with organizational, practical and legislative measures in order to create the capacities for the
implementation of the readmission agreement with the EU. In particular, it had three
components: legislative support, support with the institutional establishment and infrastructure
development, and the support of the regional dialogue and practical exchange of experience of
the Russian Federation with EU MSs and with countries of origin (targeting the readmission of
migrants in unregulated legal status). The IOM project served as “a platform for the expertise
and knowledge interchange between the EU and Russia in the field of migrants’ readmission and
return” (IOM Moscow 2008). Notably, in its design, the project had a bilateral exchange of
knowledge and expertise. According to one interviewee,
There is a lot of knowledge and experience on the Russian side to be transferred to the
European counterparts. Readmission is actually a bilateral process, and it requires co-
operation and exchange of information between partners. Russia supplied the verification
of Russian citizenship that was useful for the Europeans to understand. ... So, this is a
bilateral learning process for two sides (Interviewee 12, in Moscow, June 2008).
At the same time, the IOM presents its activities as ones that legitimize the actions and concerns
of the Russian government, as well as contribute to the creation of a more positive international
image of Russia in Europe. Consider the following excerpt from the project progress report:
[The program] not only is an instrument of attraction of the most qualified experts and
practitioners from the EU, but also gives an opportunity to Russian representatives, at the
technical level, to shed light on the most important moments and suggestions in order to
develop practical readmission procedures in accordance with the signed agreement.
Uncovering the existing objective gaps and inconsistencies leads to the expansion of the

understanding of practical problems and, in this way, indirectly promotes the improvement
of the image of the Russian Federation in EU countries, which on concrete examples are
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being persuaded of the Russian Federation’s aspiration to fulfill its international
obligations (IOM Mission in Moscow 2008, 6).

In 2009-2011, the IOM Mission in Russia was implementing a follow-up project (to the above
mentioned one) that further addresses the practical aspects of the readmission agreement
implementation, such as development and functioning of reception centres, and development of
training and regulation materials for the centres’ personnel, in order to ensure Russia’s
compliance with international obligations in reception, accommodation and transfer of third
country nationals and stateless people.™
As far as its nationals were concerned, Russia had no problems with accepting its own
citizens, granted a proper identification procedure. In the words of one interviewee,
There is a big interest of the Russian side to ensure that the rights of their citizens are not
breached. This is their priority to ensure that the human rights and the best interests of
those citizens are not infringed upon. ... With the Russian Federation, the key priority [for
the EU] was the return of Russian citizens rather than third country nationals. | do not think
it is such a big issue to return third country nationals where no one knows what to do with
[them]. The issue was return of Russian citizens who did not want to return. And because
their [Russia’s] interest has been key for the Russian government, the agreement now
allows their return without consent or will” (Interviewee 12, in Moscow, June 2008).
Moreover, Russia accepted to readmit both its nationals and those illegally present or residing
persons who possessed the Russian nationality when they entered the territory of the requesting
state but later renounced their Russian citizenship and did not acquire the nationality or a
residence authorization of that member state (Article 2 (1)). Interestingly, the will of the person
to be readmitted is not taken into account if the Russian Federation has given a positive reply to
the other state’s readmission application (Article 2 (2)). Practically, this means that the person

will be returned to Russia even if he or she has no desire to do so. This clause is reciprocal and

applies to citizens of EU MSs who will be returned irrespective of their will, too.

°1 |OM Mission in Moscow, http://85.21.179.94/activities_techcoop_readmission.html (accessed October 8, 2011).
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By December 2009, the Europeans submitted about 3000 readmission applications for
Russian citizens, with Russia granting positive response to fifty five per cent of the applications
(Council 2009b). According to Potemkina (2010, 557), the applications were turned down when
there was no adequate proof of a person possessing Russian citizenship. What is also important
to note is that Russia views the readmission as a tool to return, either voluntarily or forcefully,
some of its nationals. Having faced shrinking population, the Russian government views the
readmission agreement as a positive vehicle for both the voluntary and forced return of Russian
citizens to their “home.” The IOM Mission in Moscow works to increase the Russian
government’s knowledge, understanding and capacity to reintegrate its citizens repatriated from
abroad. It seeks to assist the Russian government in creating a system of effective return,
including developing administrative mechanisms in support of Russian nationals returned from
the EU. In March 2010, the IOM published a first “snapshot” study of citizens returned to Russia
(see IOM 2010b).

There also have been changes in the FMS mandate as it is the main implementing body of
the readmission agreement with the EU. Besides the creation of a separate department in charge
of the implementation of the readmission agreement with the EU, the FMS received an
additional dimension in its international mandate. In October 2009, in order to improve the state
regulation of migration, the President of Russia transferred all functions related to Russia’s
readmission obligations to the FMS, tasking it with “ensuring in the established order the
realization of rights and responsibilities of the Russian Federation stipulated in its international
agreements on readmission” (President of Russia 2009).

To sum up, Russia accepted the readmission principle as an important part of its own

migration policy and endorsed the principle of migration being part of its foreign policy towards
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third countries. Russia has accepted the principle of concluding mobility and readmission
agreements as a “package” in its foreign relations with third countries, thus directly adopting

“the EU experience of using conditionality in external relations” (Potemkina 2010, 558).

6.2.3. Modernizing the “Bridges:” Co-operation on Border Management™

Increasing border controls has become an important and necessary part in state policies against
irregular migration. The EU and Russia co-operate on border management, including border and
customs control. Effective border management and border controls have been viewed by the EU
as part of Russia’s obligations to contribute to common security in Europe, including its
obligations to control migration flows through Russian territory into the EU. The EU has
repeatedly, though not always successfully, reminded Russia to assure orderliness of its external
borders.

The reality is that Russia borders 16 countries; five of them (Finland, Lithuania, Latvia,
Estonia, and Poland) are now members of the European Union. Not all Russian borders have
been ordered through bilateral agreements with the neighbouring countries. Thus, the borders
with the Baltic states (Lithuania, Latvia and Estonia) and with Ukraine had long been or still
remain undemarcated. Settling border and territorial disputes is one of the EU accession
requirements. The Baltic states, however, were allowed to accede without the border
demarcation agreements finalized with Russia. Lithuania signed a border agreement with Russia
in 2003 as part of the deal on Kaliningrad oblast transit. Latvia finalized a Border Agreement
with Russia in March 2007, and it was ratified in December of 2007 (Reuters 2007). The border

agreements with Estonia and with Ukraine have not been ratified yet.*® This situation

% In this dissertation, only migration-related aspects of border co-operation were considered.
% Estonian Embassy in Russia, http://www.estemb.ru/eng/estonia_and_russia (accessed February 5, 2009).

[305]



http://www.estemb.ru/eng/estonia_and_russia

complicates bilateral co-operation between border agencies of Russia and of the neighbouring
countries and prevents them from establishing an effective system of border controls.

Besides border demarcation, the EU insists that Russia strengthen its control over the
eastern and southern borders used by drug traffickers and human smugglers to get access not
only to Russia, but to the EU territory as well. Russian south-eastern borders pose the most
danger due to their length, complex terrain for border surveillance (i.e., mountains) and poor
equipment and capacities. Russia’s border with Kazakhstan stretches for about 7,500 kilometers
and is considered to be the most porous one. For Russia, ensuring control over its southern
borders means immense expenses. At the same time, Russia has no interest in imposing “hard”
borders against citizens of its southern neighbours by introducing visa requirements. However,
making border controls effective is in the interest of Russia that suffers greatly from narcotic
trafficking and is sensitive to a possible terrorist threat from the south. But there are different
views within the government concerning the direction for border openness. On the one hand,
some experts favour a more open and liberalized border regime with Russia’s neighbours to the
south in order to facilitate the regionalization and integration processes around Russia. On the
other hand, there are those experts who argue in favour of restricting and strengthening Russia’s
borders in order to reduce its security risks.

Since 1999, the Russian government has introduced many innovations with regard to
border management. For example, the Strategy of Modernization of Border Equipment (2003-
2010), new institutions responsible for borders (i.e., State Border Commission and the Federal
Agency for Border Equipment of the Russian Federation), and the Conception for
Implementation of the State Border Modernization (2008) were approved. The latter Conception

uses economic imperatives of the current global economy, in particular, a need for “consistent
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expansion of frontiers of national markets causing large-scale growth of transborder flows” — as
the justification of its attention to ordering the Russian borders. As the Russian government
prioritizes economic development of the country, it considers infrastructure development at the
Russian borders as a first-hand priority (Government of Russia 2008). The creation of the
Federal Agency for Border Equipment, Rossgranitsa, in 2007 was an expression of the state’s
intention to modernize borders in line with the existing international practices and models.

A separate issue on the EU-Russia co-operation agenda, and the one that is emphasized
as being of great importance by EU MSs, is the security of identity and travel documents. The
sides exchange expertise on prevention of multiple identities and of falsification of travel
documents through exchange of information on biometric features in travel documents, based on
International Civil Aviation Organization (ICAO) standards. Under the Tacis programme, 2
million Euros have been secured to support the Russian government in improving travel and
identity document security in accordance with the latest international standards. FMS officials
have received expert assistance on the concept, design and safety of Travel Documents and visa
in accordance with the new EU requirements and biometrics.**

At the operational level, co-operation between the relevant border agencies has increased
since the initial commitment to it was made in the 2005 CSFSJ Road Map. The Russian Federal

Border Guard Service®™ was the first third country’s agency with which FRONTEX entered into

%n 2007-2008, Russian officials participated in the seminar on control free travel and had a study visit on
biometric passports and document security (Paris, France) funded under the TAIEX instrument. TAIEX is the
Technical Assistance and Information Exchange programme that “helps countries with regard to the approximation,
application and enforcement of EU legislation. It is largely demand driven and channels requests for assistance and
contributes to the delivery of appropriate tailor-made expertise to address problems at short notice.” Its application
has been extended to include the ENP countries and Russia. In 2 years, Russian officials overall participated in 15
FSJ events organized with TAIEX, including seminars on human trafficking and workshops on border management.
For more information, see http://taiex.ec.europa.eu/ and http://www.delrus.europa.eu

% In the post-Soviet period, the Federal Border Guard Service of Russia (FBS) maintained its independent
ministerial status until March 2003 when the Russian President Vladimir Putin changed a status of the Border Guard
Service from an independent ministry into a branch of the Russian Federal Security Services (FSB). In 2003, the
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the Working Arrangement and agreed on a co-operation plan for 2007-2010 to further enhance
their border management activities in February 2006. Their co-operation plan covered activities
such as risk analysis and information exchange, training and joint operation actions for border
personnel, technical aspects of border controls, and joint operations against irregular
immigration. In 2009-2010, Russia and FRONTEX conducted three joint operations. A joint
operation, “Mercury 2009,” was the first operation with an active involvement of the Russian
border guards, and its aim was to enhance the co-operation with the Russian Federation and
establish information exchange between the FBS, EU MSs and FRONTEX. A so called “Good
Will 2009” operation was aimed at strengthening the co-operation and enhancing mutual trust
between Russia, EU MSs and FRONTEX, and exchanging information on illegal immigration
between Russia and neighboring MSs and FRONTEX on a daily basis. Finally, operation “Unity
2010” involved some EU MSs, Russia and Belarus in an attempt to “strengthen the security of
the eastern EU borders by exchanging operational information ... as well as by deploying MSs
border check/border surveillance experts at the external EU land borders” (Frontex, operations
database).

FRONTEX operations in third countries cover various aspects of risk assessment and
threat prevention, information exchange, training and expertise exchange, and building of trust
and cooperative culture between the bordering countries’ authorities. Although the eastern
frontier of the European Union continues to be perceived in terms of threats and risks, the joint
operation “Mercury” showed that the perception of the threat of illegal immigration can be
dramatically exaggerated. Within two weeks of deployment of European experts to Lithuanian-
Russian and Polish-Russian border crossing points and at the green border, there were “more

than fifty refusals of entry, one illegal migrant apprehended, two cases of falsified documents

FBS also ceased to exist as a military structure.
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and one stolen car detected,” and smuggling of cigarettes was “identified as one of the common
illegal phenomenon at this particular border section” (Frontex 2009).

But the co-operation with FRONTEX is not the only evidence of operational co-operation
and Russia’s openness to the EU’s/European model of border management and its role in
prevention of irregular migration and establishment of the procedures and infrastructures for
border crossing. Under the 2004 Tacis Programme, 4 million were secured for Russia for the
project guided by the concept of Integrated Border Management (IBM) with focus on the
Kaliningrad oblast. It was planned as a pilot project and an appropriate testing ground for the
implementation of future IBM style projects, and its experience was planned to be used “in the
course of the discussions on issues of common interest in relation to the strengthening of
Russia’s southern border” (Ibid., 13). Another example of Russia’s sectoral interest in
international and European expertise and practice on border management and illegal migration
prevention is a project entitled “Enhancement of management of the Russian Federation border
checkpoints” that is being implemented in 2009-2011 by the IOM Mission in Moscow and

Rossgranitsa and funded by the European Commission.

6.3. EU-Russia Visa Dialogue: “How Long is ‘Long’?”

Whereas visa harmonization between the EU and Russia (one of the preventative measures in
their common “fight” against irregular migration) was discussed in the previous section, this
section addresses the existing visa regime between the EU (specifically, the Schengen countries)
and Russia that applies to their citizens. The accession of the Central and Eastern European
countries into the EU meant, among other things, the gradual introduction of visas to Russian

citizens. As was mentioned earlier, Russia’s Kaliningrad oblast’ became cut off from the rest of
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Russia, and its residents were supposed to get Schengen visa in order to travel to Russia. The
Russian government protested against what it called these discriminatory measures against the
freedom of movement and mobility within the Russian territory for citizens residing in the KO.
As a solution, it proposed to lift visa requirements for Russians completely. The EU member
states, concerned with potential and real security threats coming from the Russian enclave, were
only open to offer a special regime of travel for KO residents (discussed above). For Russians,
the solution to the problem of the Kaliningrad transit became “a pilot project” to test the
possibility of visa-free movement of Russian citizens. Moreover, the Russian side considered the
Kaliningrad solution a test to the overall relations between the EU and Russia (Potemkina 2004).
Table 6.1 shows the timeline of the visa discussions between the EU and Russia.

In 2005, the EU and Russia declared an objective to build “a new Europe without dividing lines.”
In addition, the principle of the EU’s openness to interactions with citizens and cultures of
neighbouring countries has been proclaimed as one of the priorities of the Union that seeks to
stretch its global presence and influence. Evidently, the EU’s visa policy has been a major hurdle
to such people-to-people exchange and contacts.®® Russian diplomats in particular have
repeatedly pointed to the hypocrisy and inconsistency between the EU’s principles of openness
to the neighbours and of visa policy as a major instrument to address unauthorized immigration.
The Russian government interpreted the EU’s visa requirements as evidence of the EU’s double-
standards towards Russia and its citizens. For fairness sake, it should be recognized that scholars
and politicians in some European countries have pointed to a lack of political will in the EU to
lift visa restrictions for Russians (Salminen and Moshes 2009). We can observe a divergence of

views between the security-oriented and the foreign policy-oriented policy-makers and

% See Guild (2010), on the impact of the EU’s visa policy on citizens of the Southern Mediterranean countries.

[310]



Table 6.1. The Negotiation of the Visa Regime between the EU and Russia

Date Proposal

2000 Russia proposed the EU to begin working on a visa agreement in order to ease
travel for their citizens (Chizhov 2003).

August 2002 Vladimir Putin offered the heads of European governments to reciprocally

remove visas for their citizens and extend the Schengen rules to Russia.

18 February
2003

Vladimir Putin and Romano Prodi, the President of the Commission, agreed to set
up a working group to study the prospects and measures necessary to achieve
visa-free travel for their citizens.

May 2003 The EU side formally agreed to examine the possibility to lift visa requirements
for Russians in “a long-term perspective,” within the Common Space of
Freedom, Security and Justice.

Russians consider this date to be a start of their visa negotiations with the EU.

May 2003 The EU and Russia agreed on transit arrangements for Russians in the
Kaliningrad oblast’. Russia signed a readmission agreement with Lithuania.

2003-2005 The readmission negotiations between the EU and Russia.

The EU Council gave the Commission a mandate to negotiate a visa facilitation
agreement with Russia.

12 October The visa facilitation and readmission agreements were initialled at the EU-Russia

2005 Permanent Partnership Council (JHA) in Luxembourg.

25 June 2006 The visa facilitation and readmission agreements signed in Sochi.

1 June 2007 The two agreements came in force.

2007 A formal launch of the EU-RU Visa Dialogue to examine the conditions for visa-
free travel for their nationals: exploratory stage at the expert level.

February 2010 | Russian Foreign Minister Sergei Lavrov said that Russia was ready for a visa-free
travel with the EU -- “the main objective in the bilateral relations.”

June 2010 Russian diplomats handed in to their European counterparts a draft agreement on
visa-waiver for citizens of the RF and EU (Kommersant May 2011)

November 2010 | Norway and Russia signed an agreement about local border traffic — 30-km visa-
free zone for residents of the border regions from two countries.

November 2010 | EU-Russia Permanent Partnership Council agreed to launch “the joint elaboration
of an exhaustive list of common steps” the implementation of which may lead to
negotiations on an EU-Russia visa waiver agreement.

February 2011 | The EU and Russia start discussing a special regime of travel for the Kaliningrad
region. A possible first exception to the EU’s local border traffic Directive.

April 2011 The two sides started negotiations over a list of common steps to undertake in
order to cancel the visa regime reciprocally.

11 April 2011 The JHA Council authorized the Commission to open negotiations with Russia to
revise the existing visa facilitation agreement.

May 2011 EU-Russia migration dialogue was launched at the Permanent Partnership

Council (PPC) on Justice, Freedom and Security in St Petersburg.
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institutions who influence the EU’s political agenda. Whereas some European politicians (for
example, Alexander Stubb, Jacques Chirac, and Silvio Berlusconi) have been vocal about the
importance of lifting visas for Russians, agencies such as EUROPOL have constantly warned
about the dangers to the EU’s internal security if the EU lifts visa restrictions for Russians.

Considering the interest of the Russian government in increasing visa-free travel
opportunities for its citizens, visa co-operation is an opportunity for the EU to increase its
leverage over Russia. Although we can arguably talk about the Europeanization of the Russian
rules on mobility, the ability of the EU to dictate to Russia is diminished because of the latter’s
principal insistence on equal concessions by both sides on the path to a visa-free regime. It is
important to emphasize that Russia insists on reciprocity and symmetry in their visa relations,
and it has sought to delink visa relations from its migration relations with the European Union. In
turn, Brussels’ bureaucrats in charge of Russian affairs understand Russia as an important
international partner to which concessions in the form of visa liberalization may be made in
exchange for other important matters for the Europeans (Interviewee 24, in Brussels, June 2008).
Unlike with other Eastern European countries who voluntarily removed visa requirements for EU
citizens, Russia keeps visa requirements for Europeans. In Brussels, there is a certain mistrust
towards Russia’s willingness to reciprocally cancel visa requirements for EU citizens, and no
automatic lifting of visas by Russia is expected if Europeans willingly remove the Schengen
requirements for Russians. Therefore, in the case of Russia, the EU is less of a Europeanizer per
se and more of a motivator or facilitator for Russia’s acceptance of international norms and

practices.

6.3.1 The EU’s Eastern Enlargement and the Visa Question
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Both in policy and academic circles, the negative effects of the expansion of the Schengen rules
towards Central and Eastern Europe on economic and trade relations between the EU and Russia
were extensively analyzed in the pre-accession and the post-accession stages of the eastern
enlargement (e.g., Potemkina 2002). Nevertheless, some additional observations can be made
about their effects on citizens’ mobility. Rather than analyzing the internal tensions in the
formulation of the Russian foreign policy positions, | explore the significance of the official
rhetoric of the Russian state with the EU and analyze them against the background of internal
reforms stimulated by the EU-Russia relations on visas.

The expansion of the exclusionary Schengen policy towards the CEES countries, that
used to have visa-free travel with their neighbouring post-Soviet countries, was viewed by
citizens and officials in these countries as the reincarnation of the Iron Wall in Europe at a time
when the (western) Europeans spoke about Europe being ever open and free. Also, the Schengen
has been viewed as “a paper curtain” and visas as “brands” that divide post-Soviet European
countries from the rest of Europe. Russian politician Vladimir Lukin, a prominent member of the
left-liberal Yabloko party, who also served as the Russian Ombudsman for Human Rights,
compared the EU bureaucratic visa practices to the Soviet-style migration controls, arguing that
the European officials had replaced the Soviet authorities who used to restrict and control the
travels of Soviet citizens abroad (cited in Prozorov 2009, 137). While EU officials frequently
talk about visa requirements as simply “technical solutions” to ineffective border controls of EU
neighbours and the migration potential of their populations, for these neighbours it is a question
of their populations being stigmatized as “threats” and as a “third class” Europeans, restricted

from freely traveling in Europe. Since Central and Eastern European countries introduced visa
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requirements, the governments of Russia, Ukraine, and Moldova have been campaigning for visa
liberalization for their citizens with the EU.

According to Chizhov (2003), an ex-Deputy Foreign Minister of the RF and currently the
Head of the Russian Delegation to Brussels, it was in the year 2000 when Russia proposed the
EU begin working on a visa agreement in order to ease travel for their citizens. Chizhov says:
“Our proposal, frankly speaking, did not arouse much enthusiasm, although such an agreement
would be of tremendous benefit to both Russians and Europeans, on whose behalf EU officials
and politicians speak. Statistics gathered by the Russian consular departments in the EU member
states, as well as in countries wishing to join the EU, demonstrate a growing tendency for
Europeans travelling to Russia” (Chizhov 2003). Already in August 2002, as an attempt at a
resolution of the Kaliningrad transit problem, Vladimir Putin personally addressed the heads of
states and governments of EU countries with a proposal to introduce visa-free travel between
Russia and the EU on a reciprocal basis and to create a common space of free movement of
people between Russia and the EU. Putin’s proposal was supported by all political parties in
Russia (Prozorov 2009, 137). For example, Grigory Yavlinsky, the leader of the left-liberal
opposition party, rejected any restriction of the right of Russians to travel freely in Europe by
stating that “Russians are Europeans too,” hence any restriction of their right to travel freely in
Europe is an unwarranted exclusionary gesture, which jeopardizes the entire policy of
intensifying EU-Russian co-operation” (Yavlinsky 2003, quoted in Prozorov 2009, 137).

Putin’s proposal went against the EU’s approach of treating Kaliningrad as a “special
case.” The Kaliningrad negotiations revealed the major paradigmatic differences in how
Europeans and Russians viewed the symbolism of visas in their relations. Whereas for the

European Union the major issue was to prevent illegal transit from and through Russia, for
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Russians, finding a solution was a matter of addressing unfair exclusion of its citizens from
enjoying the freedom of movement in Europe. The Kaliningrad negotiations did not challenge
but rather stabilized and normalized such different interpretations of visas by the two sides,
which can be seen in the various policy solutions proposed.

In the negotiations, the EU side has focused on the technicalities of visa and offered
solutions to ease up the process of issuing visas to Russians, whereas Russians referred to the
politics of exclusion of their country from Europe. The Russian government insisted that the EU
visa policy for Russian citizens was a matter that required political decision on the EU’s part — to
remove Russian nationals from its “black” visa list. To that, EU member states were ready to
ease up the process of getting visas, first of all, for citizens of Kaliningrad, and then, possibly, for
all Russians. They were ready to offer “compensatory measures” of a technical nature. EU MSs
agreed to invest resources into increasing their technical capacities to issue visas by building
additional consulates in the KO, modernizing or building new border-crossing check points,
investing in border equipment, and other relevant measures. At the same time, the EU was
willing to assist the Russian government with increasing its border management capacities,
modernisation of its border-control equipment and capacities to speed-up border-processing
time, and the issuance of foreign passports for Russian nationals in accordance with international
document security requirements (i.e., ensuring the security and authenticity of individual IDs), In
turn, Russia would have to build service roads and overpasses to service the border-crossing
facilities on its side of the border (Prodi 2002). The EU, therefore, emphasized the possibility of
facilitating mobility and expediting border crossing for wanted flows of people and goods, if

both sides increased their capacities to control and seal the border to illicit flows.
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It should be mentioned that Russians have elevated the visa issue to the highest
importance in the EU-Russia foreign relations and have adopted an approach of seeking political
decision on part of the EU politicians to stop excluding Russians from European space of free
movement. Putin’s proposal in 2003 to create a Common Space of Freedom, Security and Justice
should be viewed in this light. Russians agreed on the EU’s rules for the Kaliningrad transit in
hopes and on the promise of the future gradual removal of visa requirements for Russian citizens
and their inclusion into the common space of freedom, security and justice.

In 2002-2007 negotiations on visas, one could observe the continuation of these
paradigmatic differences between Russia and the EU in how they interpret their visa relations
and the importance of visa as an instrument of foreign and security policy. For the EU
bureaucrats who were representing the EU in external relations, maintaining visa regime for
Russians was a technical question of increasing the security of travel accompanied by measures
to increase the control over movement from and through Russian territory. These measures
included: the conclusion of a readmission agreement, the introduction of better functional and
less corrupt system of issuance of national identification documents, and the increased state
capacity to control the movement of foreigners (e.g., through construction of border crossing
points, better border controls and identification processes, internal controls over residence,
effective system of deportation). In the meantime, Europeans conceded to working on measures
to make the issuance of visas more efficient and simplifying the border crossing procedures for
Russian citizens.

Russian politicians and diplomats tend to present the EU’s visa requirements for Russians
as something that complicates relations between the EU and Russia. Chizhov mentioned:

Obviously, the enlargement of the Schengen zone due to the inclusion of new EU
members, and the toughening of visa restrictions on its external borders, create additional
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barriers to free travel and people-to-people contacts on the European continent. This is a
matter not so much of business, or even tourism, as it is a simple respect for human rights.
Many people in Russia believe that the Schengen agreement is in direct conflict with one
of their most basic freedoms — the freedom of travel. This was one of the most important
achievements of the democratic reforms in Russia” (Chizhov 2003).
In this short excerpt we see how a high-level politician interprets the effect of the internal
policies of the EU on the Russian citizens as a violation of their human rights — in particular,
their right to travel. The parallel is also made with the democratic reforms in Russia, implying
that visas jeopardize or negatively affect these reforms and their perception by Russian citizens.
In his speech, Chizhov also indicated the price that Russia was ready and willing to pay to
remove visa barriers for its citizens, with the expectation of clearly outlined rewards:

There is no denying that transition to a visa-free travel regime between Russia and the

European Union is a difficult problem which will take much financing, as well as the

settlement of numerous legal and organizational issues. We do realize how much effort a

visa-free environment will cost Russia in order to tighten control along its borders. This

effort may cost Russia billions of rubles, but to pay this money, we must first understand
the rewards which will be gained in the end, as well as how much time the realization of

this goal will actually require (Chizhov 2003).

In February 2003, Putin and Romano Prodi, the President of the European Commission,
agreed to set up a working group to study the prospects and measures necessary to establish visa-
free travel. In May 2003, the EU side agreed to examine the possibility to lift visa requirements
for Russians in “a long-term perspective” within the CS FSJ, after Russia signed a readmission
agreement with Lithuania. Russia’s firm position in the negotiations was to tie the readmission
agreement with the cancellation of the visa regime for its citizens. Despite this, Russia had to
take what the EU offered: the EU agreed to offer Russia a visa facilitation agreement as a
package deal with the readmission agreement signed with the EU.

Despite the declared objective of “building a new Europe without dividing lines,” the EU

and Russia continued to differ in their interpretation of the visa questions. The EU was only
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ready to offer simplified rules for visa issuance for certain categories of Russian citizens, rather
than to move to visa-free regime. According to the visa facilitation agreement, such categories of
Russian citizens as business people, researchers, journalists, people taking part in cultural or
sport events, or officials participating in government activities were allowed to go through a less
burdensome process of acquiring visas. They may also get multiple-entry short-stay visas (up to
90 days in total) into the EU. Only holders of diplomatic passports are exempted from visa
requirements. To oversee the implementation of the visa facilitation agreement, a Joint
Committee was established, and Common Implementing Guidelines were agreed upon to ensure
harmonized implementation of the agreement by EU MSs’ visa consulates and by the Russian

Federation.

6.3.2. Getting Formal: Introducing a Visa Dialogue, 2007-2010
Once the readmission agreement and visa facilitation agreement were approved by both sides
and started to be implemented on 1 June 2007, the EU and Russia initiated the Visa Dialogue
aiming to examine the conditions for establishing visa-free travel for their nationals. Under the
auspices of the Visa Dialogue, in 2007-2009 a number of expert meetings between Europeans
and Russians took place. Their focus was on document security (including biometrics), irregular
migration (including readmission), public order and security, and external relations. Senior
officials from both sides participated in these meetings in order to establish the compatibility
between the European and Russian practices in visas and security of travel.

Notably, the two sides disagree on the starting date of their visa dialogue. The EU dates it
from its formal launch after the readmission and visa facilitation agreements came into effect in

June 2007. Moreover, it views this dialogue as “an open-ended” one. Unlike the EU, Russian
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diplomats date the start of the dialogue from the time when the EU made a formal commitment
in May 2003 to liberalize travel for Russians over the long term. The Russians have been
insisting that the time lag since 2003 should allow the negotiations on visa liberalization to be
reclassified from “a long-term perspective” to a short- or medium-term goal of EU-Russia co-
operation. In addition, they argue that Russian citizens no longer present a risk of illegal
immigration to EU MSs. Here is the position of the Russian Ministry of Foreign Affairs on the
Visa Dialogue with the EU as expressed by its spokeperson:

We started discussion with the European Union on the possibility of abolishing the visa
regime way back at the Russia-EU summit in St. Petersburg in 2003. In 2007-2009 our
Ministry held a series of extensive consultations within the framework of the visa-free
dialogue, during which we discussed all EU concerns. Based on their results, we can safely
say that no objective obstacles exist for visa abolition. Reasons of a political rather than a
technical nature stand in the way of a visa-free regime.

However, our EU colleagues have shied away from specific agreements in this regard. It is
regrettable that, having coped 20 years ago with the Berlin Wall, Europe — not our fault —
still cannot part with such a rudiment of the past as the visa regime. Incidentally, this is an
obvious non-fulfillment by our EU partners of their commitments under the Helsinki Final
Act of the CSCE (OSCE) on freedom of movement, as well as the CSCE (OSCE) Vienna
Document of 1989, which speaks of “the reciprocal abolition of entry visas” by
participating states of the CSCE (OSCE) (Nesterenko 2010).

As can be seen from this quote, an appeal to international norms and to reciprocity in visa
questions underpins the Russian arguments. In the description of visa co-operation, the Russian
Permanent Representation to Brussels notes that EU countries and Russia
are bound by OSCE commitments to “gradually simplify and to administer flexibly the
procedures for exit and entry,” and to “consider possibilities for the reciprocal abolition of
entry visas on the basis of agreements between them.” They recognize that “freer
movement and contacts among their citizens are important in the context of the protection
and promotion of human rights and fundamental freedoms.”®’

In its statements the EU, however, rarely, if ever, appeals to the OSCE commitments; rather, it

firmly places their relations into the bilateral format.

°" permanent Mission of the Russian Federation to the European Union, http://www.russianmission.eu/en/visa-issues
(accessed October 11, 2011).
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Another point of disagreement is Russia’s readiness to ensure the security of travel. The
EU cites the continuous security threats of a transnational nature (e.g., drugs) and points to
potential criminal groups that may penetrate the EU if the borders with Russia stop being visa-
proofed. In the words of the ex-head of the EU delegation to Russia, Fernando Valenzuela,
“There are certain things you must not forget. These are related to organised crime, to terrorism
and illegal immigration. ... For the time being we are not so much trying to set a time frame, but
settling issues that need to be solved” (Valenzuela, quoted in Russia Today 2010). The EU’s
reiteration of the open-ended nature of the EU-Russia visa relations has been met with more
pressure by the Russian side. As the EU, especially organizations like EUROPOL, still focus
their attention on the poor internal security situation in Russia and view the state’s limited
capacity to deal with organized crime as potentially posing a threat to EU citizens, Russians
emphasize the absence of the “migration” threat from its nationals and advocate the separation of
the two areas of co-operation.

The governments of EU MSs expect “flows” of criminal groups and migrants into their
territories if the visa restrictions for Russians are lifted. They frequently shift the blame to the
Russian government for not doing “enough” to create the secure regime of travel from and
through its territory towards the EU. This includes implementing reforms to increase the security
of its borders, of travel and identity documents of its citizens, and stepping up its efforts to stop
corruption, organized crime, and drug and human trafficking — all issues that are also on the
EU’s technocratic “good governance” agenda. There is also a certain degree of mistrust in the
EU capital, Brussels, that Russians “may not reciprocate” by lifting visa restrictions on EU

citizens (Interviewee 24 and Interviewee 27, in Brussels, June-July 2008).
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The EU’s visa policy towards Russia rests on a list of assumptions and beliefs about
potential flows of immigrants and criminals who will wander freely in the common European
space if the borders are opened. Assumptions range from “Russia may need visa freedom more
than Europe does,” and “Russia does not want to open its territory to foreigners,” to “Russians
will try to cross the border,” and “Masses of people from the Caucasus region would flood into
the European Union territory”, “Third country nationals would travel through Russia to the
European territory in droves” (quoted in Salminen and Moshes 2009, 12-13). It is clear that the
assumptions are deeply rooted in the perception of Russia’s foreign policy and its relations with
other countries as being closed and unpredictable (“Russia does not want to open its territory to
foreigners”), of its system of governance being backward and in need of transformation (“The
EU could use visa freedom as a leverage point to demand Russia’s internal transformation™), as
well as its territorial size and the insecurity of the country’s borders. Russians are still perceived
as seeking to “vote with their feet” in search of a better life, and as presenting a certain “threat”
to European societies (“In the event of visa freedom with Russia, all Russians will try to cross
the border” (Salminen and Moshes 2009). Such assumptions dominate the European discourses
on the immigration “threat” that European societies face from the East. These assumptions feed
into and at the same time reflect the discursive process of the construction of the other in foreign
policy discourses of EU MSs.

As a result we have the situation when the EU is unwilling to liberalize visa requirements
for Russian nationals before adequate measures are taken to secure the second level of migration
controls at the EU borders and before Russia complies with the EU’s requirements on the
security of travel (such as security of travel documents, control over illegal migration, fighting

corruption in document-issuing authorities, border controls etc.). At the same time, Russia has
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reinforced its politicization of the situation and increased its insistence on the principle of
reciprocity in its internal treatment of foreigners, in particular, with regard to visa and migration
control requirements toward EU citizens present in Russia on a short- or long-term basis.
Pointing to Russia’s narrative of self-exclusion from the European political and
normative space, Prozorov (2009) observes: “The narrative of Russia’s exclusion from Europe
descends from the technical issue of the expansion of the strict visa regime for Russians in the
course of EU enlargement, which both complicates the existing EU-Russian co-operation
arrangements, particularly on the local and regional levels and contradicts both parties’ declared
ambitions of ever-greater and ever-deeper integration.” He further points out that the visa issue
acquired and presently retains an intensity that transcends its original locus of articulation.
Instead, this problematic has developed, in Russian political and academic discourse, into an
identity conflict about Russia’s thoroughgoing exclusion from Europe in the political, if not
cultural, sense, whereby Russia becomes the only “non-European’ European country (Trenin
2004). Prozorov concludes: “We thereby observe the spillover of a conflict issue, originally
articulated in a narrow discursive arena of visa policies, into a wider space of the discourses of
identity and difference, that ultimately connects with the century-old debates on Russia’s relation
to “European civilization” (Neumann 1996)” (Prozorov 2009, 135). His research shows that the
exclusion from Europe is characteristic to the discourses of the entire political spectrum in
Russia, “from the liberal minority, which posits as axiomatic Russia’s belonging to “European
civilization,” to the conservative, “left-patriotic” forces, who find in European practices the
vindication of their principled opposition to Russia’s integrationist orientation” (Prozorov 2009,

135).
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The EU tries to apply its external strategy of JHA to Russia, that is, to impose the EU’s
“good governance” norms and practices through co-operation on justice and home affairs, in
particular, by linking visa negotiations to practical and operational changes and reforms on
justice, freedom and security, encouraged through financial assistance and/or other perks of
closer co-operation with the European Union. Russia, however, in its rhetoric rejects such linking
and rejects the EU’s external strategy. Unlike other third countries that are in asymmetric power
relations with the EU, Russia reiterates its demands for equal treatment and mutual adjustments
of their policies in order to establish a common visa-free travel zone between the EU and Russia.

The EU has little internal agreement on how to proceed with Russia on visa
liberalization. It is interesting to note that in May 2010, European diplomats reached an
agreement on the next steps towards visa liberalization with Russia. The major disagreement
arose around the naming of the document to be adopted with Russia: Germany, which in general
favours stepping up talks with Russia on a visa-free regime, strongly opposed the term “road
map”’, due to some “negative political implications” (Sopinska 2010). Germany opposed any
association with fixed “timelines” and “automatism” that are associated with the visa
liberalisation road maps that were proposed to current and potential accession countries in
Western Balkans. As a result of internal negotiations, EU diplomats agreed to offer Russia and
the EU’s eastern neighbours “action plans,” with no promise of when and under what conditions
the visa-free regime will be granted.

Taking the initiative into its own hands, during the EU-Russia Permanent Partnership
Summit in June 2010 the Russian diplomats handed in a new proposal — “An Agreement on the
Cancelation of visa requirements for Citizens of Russia and the EU.” The European side was not

commenting on the proposal but already in April 2011, the two sides announced that they were
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close to adopting a list of “common steps” that would lead to signing a visa liberalization
agreement. According to the Russian Representative in Brussels, Vladimir Chizhov, the
document entitled “Common steps towards a visa-free regime of short-term travel for citizens of
Russia and the EU,” opens up the way towards the agreement on a visa-free regime of travel
between the EU and Russia (Kommersant.ru 2011). This commonly agreed document is the
result of the exploratory work initially undertaken by senior officials in the framework of the
Visa Dialogue, and it is a document that contains a list of steps the fulfillment of which would
lead Russia and the EU to sign an agreement on the removal of visa requirements for their
citizens (Solovjev 2011). Vladimir Voronkov, the head of the Department of All-European co-
operation of the Russian Ministry of Foreign Affairs, called this document an innovative one for
both Russia and the EU. He was quoted as saying: “We together determine the parameters that
should be met by both sides. In the development of these steps and in the development of the
future agreement on visa-free regime, both the EU and Russia act as partners enjoying absolutely
equal rights. This is a novelty both in the EU practice and in the Russian practice, with the latter
working on common steps with all EU countries” (Solovjev 2011, my translation).

According to Voronkov, unlike other non-EU countries, Moscow has not been offered an
action plan, and it does not accept receiving “some instructions” from the EU to fulfill. Stefano
Manservisi, the former Commission’s Director General for Home Affairs, pointed out that the
EU-Russia plan has the same four blocks as the working arrangements of the Visa Dialogue. The
first block covers document security and technological requirements to national passports (i.e.,
biometric passports), border equipment for passport reading, and the procedure for information
sharing about lost or stolen documents. The second block includes questions of irregular

migration co-operation, with the emphasis made on the need to formulate a common approach to
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border protection and common control over the human cross-border movement. The third block
covers questions of coordination of security and common steps against organized crime groups
seeking to potentially exploit the visa-free regime. Finally, the fourth block stipulates the so
called “external relations” measures and foresees the realization of anti-discrimination policy for
the freedom of movement of citizens (e.g., access to documents for travel, conditions for the

freedom of movement within the country of residence).

Conclusions

Having examined the co-operation between Russia and the EU on migration, the following
conclusions can be made about the scope and the level of their co-operation. First of all, we
observe a growth in the interaction between the EU and Russian officials on migration questions.
The number of venues and activities where EU and Russian leaders and officials and experts
interact and share their views on migration regulation has increased dramatically due to the
formal introduction of the CSFSJ. The meetings take place within biannual Permanent
Partnership Council (PPC) of Justice and Home Affairs Ministers, Visa Dialogue, the joint
committees on visa facilitation and on readmission, and the Migration Dialogue. The interaction
among experts take places both formally and informally, and this arguably is favourable for the
establishment of transnational expert networks. One can add interaction of Russian officials and
experts within the multilateral intergovernmental platforms and international organizations in
charge of migration management, as well as joint participation in specific training, educational
and information exchange activities organized for Russian officials. These interactions arguably
increase socialization, lesson-drawing, and norm-sharing between European and Russian

decision-makers and migration management officials.
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Secondly, although the EU has no positive or negative conditionalities built into its co-
operation with Russia, visa liberalization partially serves the role of a leverage in the EU-Russia
dialogue on internal security measures, even if international norms serve as reference points to
encourage policy change in Russia. In Russia’s case, the EU serves a role of a socializer,
motivator, and facilitator of the international norm adoption by Russia that declares its readiness
and willingness to be a responsible security actor in Europe and in the world.

Thirdly, EU-Russia co-operation on migration and border management shows certain
incremental integration through dialogical co-operation in the sector where the sides have
common interests and concerns. While challenging the pedagogical stances in the EU’s position,
Russia has nevertheless adopted and/or followed the European migration regulation practices
where the government saw the benefit for its domestic policy or foreign policy in the relations
with the EU.

Will the border between the EU and Russia become common frontier or will it be
hardened into the lines of difference? Borders perform many functions, and they have different
symbolical, physical and geopolitical meanings. With the end of the Cold War and the fall of the
Iron Curtain between communist and capitalist Europe, the European Union has engaged in a
gradual expansion of its influence over its borders. Such a frontier-type policy-making of the
European Union, however, has met its limits which are expressed in conflicting rhetoric of (1)
openness and support for increased people-to-people contacts between citizens of the EU and of
third countries, on the one hand, and of (2) closure expressed in policed external borders through
Schengen, Frontex, visa policies that all together have exclusionary nature. The EU’s interest in
stable neighbourhood and Russia’s interest in establishing visa-free regime with the European

Union may play a significant role in integrating peoples and spaces of these two partners if the
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EU and Russia overcome their disagreements. The shared “neighbourhood,” that is also highly
contested, with internally split loyalties between the European and the Russian ways of
modernization, — will most likely influence the future of EU-Russia relations.

Clearly, as the EU tries to outreach its influence towards Russia, the logic of external
governance collides with the sovereign power logic of Russia, heightened by Russia’s perception
of its “big power” status in international relations. Arguably, justice and home affairs
cooperation between Russia and the EU reveals the conversation of two sovereigns, concerned
with the security of their “identities, borders, orders” (Albert, Jacobs and Lapid 2001), with a
certain degree of suspicion expressed to each other. Nevertheless, we still can argue that the
EU’s governance “at the distance” takes hold, at least minimally, in Russia as well, through
activities of the international migration organizations and operational cooperation of their

security agencies.
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CHAPTER 7. RESEARCH FINDINGS AND THEORETICAL IMPLICATIONS
Introduction

In the course of European integration, the EU has become an active policy-maker and trend-
setter in inter-state migration relations. Since the Tampere Justice and Home Affairs Council
proclaimed the EU to be the area of freedom, security and justice, the salience of migration and
internal security issues in the EU’s relations with its neighbouring countries has increased, with
greater emphasis attached to the external dimension of Justice and Home Affairs. The AFSJ
gives the Union an opportunity to both construct itself as an entity with a unique identity, and to
portray itself as a normative power. The linking of security reforms to the ideas of “good
governance,” democracy and the rule of law has served to expand the realm of the applicability
of the EU’s normative power, adding a new dimension to the EU’s image in the world. Through
the construction of the AFSJ, the EU differentiates itself from its periphery and conveys its
supreme standing in relation to other countries in the region as a civilizing power. The EU
behaves like a norm-setter in the region, both by means of co-operation with non-EU European
countries, and by working in and through intergovernmental organizations.

This study examined the options and actions of an individual state (Russia and Ukraine,
respectively) in response to the EU’s pressure concerning the prevention and control of
unregulated migration towards EU territory. It problematized the role of non-EU countries in
establishing and maintaining the EU’s regime of migration controls. Although the EU acts as the
facilitator and promoter of norms in the area of migration, ultimately, the decision to pursue — or
not — certain policy directions is made and justified by the government of a given country, either
in accordance with its domestic interests (in a quid-pro-quo manner) and/or under external

pressure. | treated each of the relationship between Self/Other as being dynamic, rather than
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simple, one-way processes in which the all-powerful EU imposes its interests upon neighbouring
countries. The examination of how the external pressure (of the EU) plays out domestically
allows us to deepen our understanding of why the inter-state system of migration management in
Europe has been developing the way it has been. In addition, examining the externalization
practices in migration management in Europe allows us to contemplate the current significance
of borders, territories and migration controls for the exercise of sovereign power.

| studied the two cases to understand: (1) factors that facilitate or impede the simple
transmission of EU norms, and (2) the implications for citizens of these countries of the
migration regime — and the identities — that are being constructed. In this concluding chapter, |
will make a series of observations about the nature of the EU’s migration diplomacys, its effects
on the EU’s relations with Eastern European countries and on the international governance of
migration. | will also compare the conditions under which countries co-operate with the EU —
and to what extent — on international migration management. Besides summing up the research
findings and highlighting the contributions of this thesis, | will sketch further research projects
stemming from this study.

To remind the reader, this study evaluates the cumulative effect of “Europe” on the cases
under study in the area of international migration management. Whether it is the Commission
that implements the EU’s foreign policy towards third countries, or it is a project funded by the
Commission and implemented by a group of EU members (with only EU members’
representatives partaking in the project and delivery of its goals in line with the Commission’s
funding guidelines) or by international organizations (e.g., IOM, ICMPD) is less relevant; the
effect is perceived by elites and the public in third countries as “European” and is associated with

“European” experiences, traditions and practices.
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7.1 Evaluating the EU’s Externalized Management of Migration

What kind of international migration governance does the EU produce by seeking co-operation
on migration with non-EU countries? We observe the construction of a multilayered migration
management regime in Europe that remains focused on control and policing, with government
resources dedicated in the first place to irregular migration and other migration-related
phenomena associated with (in)security (such as counter-trafficking). Regionalization of control
practices is accompanied by the official discourses that construct the categories of legitimate
travelers. Because of non-EU countries’ interest in increased capacities to control migration
flows, the EU is successful at expanding its externalization agenda to those countries. Its record
is less impressive and its influence is less significant in the humanitarian aspects of migration
phenomena and in increasing third countries’ adherence to international human rights norms of
migrants, including the treatment of foreign labour and the integration of immigrants into local
societies. The latter is largely one of the consequences of the control- and security-oriented
migration governance regime — to the detriment of human rights of irregular migrants — that the
EU has established internally and expanded beyond its borders through co-operation with non-
EU countries (see Duvell 2011).

Although the EU’s migration regime impacts the countries of origin and other countries
of destination by virtue of the EU being a magnet for migrants (the changes made in the EU's
migration regime affect the migration flows, depending on the permissiveness or restriction of
the EU’s migration policy) (Lavenex and Ucarer 2004), the EU has also had a deliberate strategy
of managing migration flows indirectly, by influencing third countries’ capacities to manage

migration to, from and through their territories. This dissertation interrogated these indirect
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mechanisms of rule by studying migration co-operation between the EU and the two case
studies, and by exposing the EU’s discursive construction of its normative power. I focused on
instruments and means through which the EU has been discursively presenting itself and acting
as a hegemonic power equipped to establish a “comprehensive migration management” in
Europe. I add to the understanding of the EU’s external governance by treating it as a
governmentality project and analyzing it with the help of the governmentality toolbox. The
analysis of the EU’s governance of its eastern neighbourhood (with migration management being
one aspect of these relations) in terms of political rationalities and technologies offers students of
politics a deeper understanding of the EU’s governance regime through trial and error (as
expressed in its continuous refinement of the neighborhood policy) in an attempt to bring proper
governance to the populations of these countries. Russia’s resistance to the EU’s influence,
which, as this thesis shows, has been less pronounced in the area of migration management,
shows the limits of the EU’s attempts to “conduct the conduct” when it meets the sovereign
power logic characteristic to Russia’s governing elites (Prozorov 2006).

The EU’s strategy of externalizing migration controls has caused the expansion of the
migration control regime to the countries that partake in the common logic of management of
migration to Europe. In the global migration system there exists a hierarchy of power among
nation states with regard to the capacities to control population movements, to maintain the
integrity of their borders and to shape the structure of international migratory flows (Held et al.
1999). As non-EU countries adopt the practices and norms of the Union, we see the spatial
extension of the EU’s political authority beyond the perimeter of its member states towards
neighbouring countries. There, the EU’s power is expressed in 1) policy transfer; 2) expertise

and knowledge transfer, and; 3) operational co-operation with the relevant government
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authorities that are induced or elect to follow the European practices of migration and border
control. The Union’s governance combines both inclusionary and exclusionary techniques in
relation to its partner countries and their populations, constructing the EU as an empire with
fuzzy borders (Zielonka 2006).

As Chapters 5 and 6 show, the EU’s migration relations with its immediate neighbours
focus, first of all, on control measures. Despite the various dimensions of the GAM, neither
labour nor development aspects have yet been introduced into the EU’s migration co-operation
with Ukraine and Russia. The emphasis has been squarely on mobility of their nationals, but not
on labour migration. This situation is paradoxical considering that the political rationality of the
EU’s “comprehensive migration management” formally includes an increase in legal channels
for labour migration to counter irregular migration. Ukrainian and Russian nationals are
rewarded with greater access to the Schengen territory once the security of travel of foreigners
and citizens is guaranteed by their governments. Hence a security-driven and policing logic
towards immigration becomes normalized thanks to EU policies on irregular migration.

This study, however, shows a more complicated picture of the role of the EU’s periphery
in the construction and maintenance of the control-oriented migration regulation system. In
particular, I have shown that the “periphery” has its stake in the redefinition of the European
space of human mobility. For example, the processes in Ukraine — of the incorporation of the
EU’s internal rules and norms — reveal a willing gradual adoption of the migration norms
because they suit the domestic political agenda. To the initial EU pressure for greater control of
population movement from its territory, Ukraine responded with calls for international support of
the so-called “transit” countries and succeeded in making its international migration challenges a

European problem. The sovereign play is also visible in Ukraine’s adoption of the EU’s border
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management practices and in its discourse that portrays the importance of “transit” countries in
filtering migration flows towards the EU. Similarly, Russian official discourse constructs
Russia’s prominent role in the European security agenda and in the European effort on irregular
migration regulation and transnational organized crime (see Russia’s position in the readmission
and visa negotiations with the EU).

As states retain a degree of autonomy in determining their migration policies, the
resulting policies in non-EU countries are the combination of the external pressure and domestic
interests. The EU acts as a Europeanizer of these countries’ migration policies, while it
simultaneously monitors these countries’ compliance with international migration norms.
Clearly, the EU’s migration politics in non-EU countries is advanced by such international
organizations like IOM, ICMPD and UNHCR as they implement the EU-funded projects in these
countries. In particular, the IOM has been actively promoting the agenda of “global migration
management” for the benefit of all, and it has been working with state governments to meet their
interests (Georgi 2010; Geiger 2010; Hess 2010). ICMPD, in turn, frequently implements
projects that have been initiated by EU countries’ governments for “the benefit” of their eastern
partners (e.g., the Budapest Process and the Prague Process). Since the European Commission
funds those projects and determines the guidelines for implementation, these organizations may
be viewed as agents of Europeanization of the countries where they implement EU projects (see
Geiger 2010 on IOM efforts in Albania). Lavenex (2007) also points out that the EU actively
uses its foreign policy instruments in order to bind third countries and international organizations
to EU policy-making through such mechanisms as: positive incentives in intergovernmental
negotiations; policy transfer through transgovernmental networking; and the mobilization of

migration 1GOs (such as IOM and the UNHCR) (2007, 247).
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The EU also facilitates and creates what has been called “multi-level migration
governance” (Betts 2008, 2011) or “multilayered migration governance” (Kunz, Lavenex and
Panizzon 2011) by expanding the venues where states can engage in creating ad hoc or
permanent migration partnerships on bilateral, regional or inter-regional bases. While
internationally we have been observing an emergence of fragmented and incoherent governance
of migration in specific categories (e.g., refugees, workers, irregular migrants, tourists) and issue
areas (e.g., remittances), in Europe this regime is more structured thanks to the activities and
interests of separate states (such as the Switzerland-initiated Geneva Process or the Sweden-
initiated SOderkoping Process) and organizations like the EU and Council of Europe. This all has
effects on the international politics of migration. As Betts (2008) rightly points out,

with little coherence in migration governance... some states retain a significant degree of
autonomy in determining their own migration policies. Relatively powerful,
predominantly migrant receiving states, are able to accept migrants they regard to be a net
benefit and to reject those they regard to be a net cost. Meanwhile, other less powerful
states are compelled to accept the implicit regulatory framework that emerges from the
constraints created by the policies of other states. The fragmented nature of global
migration governance serves to reinforce the centrality of power in the international
politics of migration, allowing relatively powerful states to engage in forum-shopping,
choosing between different institutions that selectively include and exclude partner states
from cooperation on a pragmatic basis (Betts 2008, 2).
Clearly, the inconsistency between EU rhetoric and actions regarding the comprehensiveness of
its migration policy can be noted. Although the European Commission has sought to enhance the
EU’s migration management regime with the development component, the latter remains
secondary to the security component (Lavenex and Kunz 2008). The normative position of the
Commission and the EU are also questioned by the reality of EU states’ discussion of a need to

build broad partnerships with countries, while at the same time authorizing the Commission to

advance negotiations only on security and control-oriented agreements. Whereas the Council
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gave an extensive number of mandates to negotiate readmission agreements, its record of
mandates for mobility partnerships has been rather slim (four agreements thus far).

Like the international migration discourses (Kalm 2010), the EU institutions present
migration in their policy documents as a normal and positive process when managed properly. In
the 2010-2014 Stockholm Programme, this proper management is expressed in the
Commission’s and member states’ emphasis on the importance of “flexible immigration policy”
that accounts for the needs of the job market, supports the integration of immigrants, and
addresses the issue of irregular migration. In its attempt to create a comprehensive EU migration
policy, the Commission emphasizes the importance of accurate knowledge about member states’
labour market needs, so the EU collectively may benefit from migration under the Commission’s
watch. Labour migration, however, is linked to irregular migration, and becomes part of the EU’s
migration control strategies (Walters 2010). As part of its migration diplomacy, the EU thus
normalizes these practices regionally, depoliticizing migration policy-making in the countries for
which the EU has migration policy prescriptions. Its migration policy discourse, equipped with
“expert knowledge” on various aspects of migration regulation, presents normative assumptions
for third countries to follow or orient towards in order to be considered part of the space where

migration is properly ordered.

7.2. The EU’s Governing of Immigration “at a Distance”

As Miller and Rose state, “If the conduct of individuals or collectivities appeared to require
conducting, this was because something in it appeared problematic to someone” (2008, 14).
Forming a particular knowledge of what is to be governed is characteristic of political

rationalities, as is expressing certain convictions concerning the proper exercise of government
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(Miller and Rose 2008). In the late 1980s, calls were made to extend the governance of migration
towards the countries of origin of immigrants into European countries. Such a move, it was
believed, would increase the success of the migration policies of the EC countries. Chapter 2
showed how the problematization of “transnational” threats in the 1990s made it “common
sense” for EU member states to engage the countries and regions perceived to be the areas from
which these threats to the EU’s internal stability emanated. The problematization of the
neighbouring countries in security terms has rendered these countries visible for governmental
intervention. Interestingly, the first formal calls for the external action came from the European
Community’s supranational institutions (i.e., the European Parliament and the European
Commission), responding to the growing “problem” of irregular migration. The formulation of
the “problem” of irregular migration turned the countries of origin and “transit” of migrants into
places in need of intervention and steering. Representation of irregular migration made both the
behaviour of individuals and the role of the countries of origin “problematic.”

As a result, the EU has sought to increase the capacities of governments in transit and
source countries to better control migration: (1) of their populations across borders (such as
through better identification and protection of the documentation and exit-entry controls), and (2)
of the foreigners transiting through or entering their territory (for example, by means of
technically equipped border protection services). Notably, the EU agenda expanded from
irregular immigration to include the issues of migrant integration, freedom of movement within
third country territories, and external relations on migration. Such conditionalities became
possible within the context of the visa liberalization negotiations with the non-EU countries.

In the EU’s representation of international migration, two issues deserve particular

attention. The first is the EU’s language of a “triple-win” scenario — that is, the involvement of
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both sending and receiving countries and migrants, for the benefit of all. The second issue is the
EU’s language of “migration partnership.” Any governmental activity is inherently built on
relations of power. Unmasking how the relations of power are implicated in the processes of
governing international migration is key to exposing the constitution of migration as a
governmental project in Europe. The elaboration of this claim follows.

Global migration management can be interpreted as a “political rationality” as it relies
“on a specific knowledge about the object of government (i.e., migration), establishes
appropriate roles for authorities, and defines governmental goals” (Kalm 2010, 23). In
international policy discourse, international migration has become something that should and can
be “managed,” rather than “controlled,” with a correct mixture of incentives and controls (Kalm
2010, 21-22). The EU’s discourse on migration management should be viewed as part of this
wider political rationality that simultaneously feeds global policy discourses and finds its
inspirations in them. Nevertheless, it has its regional expression and specifics that reflect “the
given social and political compromise of migration” and the ways of governing it (Karakayali
and Rigo 2010, 129).

The political rationality of the migration field represents international migration as
something that is amenable to management and that can be “improved” for the benefit of sending
and receiving states, and migrants themselves. Representation of the “solutions” to international
migration problems through a “triple-win” scenario creates the continuum of territories and
populations to which governmental technologies may be applied. 1 used the concept of governing
“at a distance” in order to capture how the governance of these territories is being exercised
indirectly by the EU, through the production of knowledges about these countries (e.qg.,

migration profiles, study missions, twinning projects) and the spread of various security-related
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expertise (e.g., surveillance technologies for border management, creation and exploitation of
databases with personal data of the border-crossers, twinning, and police and border guards
training manuals). Other examples are the activities of intergovernmental platforms like the
Soderkdping Process or the Budapest Process, and the activities of the European Union Border
Assistance Mission (EUBAM) whose main objectives are to popularize the information or to
assist the participating countries in improving their internal policies with regard to migration and
borders. Clearly, the EU’s border mission to Moldova and Ukraine is an example of the external
governance that has no analog in the Russian case. With Russia, the EU influence is limited to
what the Russian governing elites are willing to co-operate on.

Since the early 1990s, the visibility of “transit migration” and of “irregular migration”
has been increased through the accumulation of knowledge about these phenomena. Studies have
been conducted by international organizations in charge of migration, by various think tanks, and
by academic researchers in an attempt to count these “uncountable” flows, give them presence
by naming their directions (e.g., the language of “migration routes”), and map them for a better
visual representation. Such representation served to instrumentally link countries “along the
route” into an organized action to solve the “common” problem of irregular migration.
Representation of irregular migration as a threat to all societies consolidated governments “along
the routes” into actions, as none of the countries wished to look as if it were covering up or
supporting “illegal” migration. Because of their geographical proximity to the (prosperous) EU,
co-operating with the EU — particularly for the “transit” countries — became obvious and
expected because of the wide-spread understanding of the problem being “imported.”

Another cultivated “common sense” belief was the representation of “illegal” migration

as a problem that required concerted actions by governments, both internally within the EU and
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outside of its membership confines. Since it received the competence to conduct external
relations in the immigration area, the Commission has been advocating for transnational
solutions to Europe’s migration problem. The EU, as a result, has acted to facilitate various
bilateral and multilateral cooperation platforms in order to “solve” the irregular migration
problem through co-operation. The EU’s “government at a distance” takes place through the
inculcation of its ideas and norms in non-EU countries, popularized by the Commission’s
support of such mechanisms as the sharing of expertise and “best practices,” shaping of the
governments’ capacities, the spread of the EU’s training manuals (as in the case of the Schengen
border code trainings), or the practical on-the-job training (for example, of the border and
migrant officials in non-EU countries). Instruments such as study missions and expert exchanges
are other governmental technologies enabling the EU to produce and accumulate knowledges
about a given country’s migration situation and later to claim that it offers a “tailor-made”
approach with a partner country’s migration challenges taken into account when it proposes its
solutions to the “common” problem of irregular migration. I claim that these various mechanisms
and technologies allow the EU to indirectly govern populations of these countries, in this case,
depending on their “migration profile” and their importance to the EU’s regulation of its
immigration flows.

In turn, the EU’s language of “migration partnerships” masks the reality of diverging
interests among the sending and receiving countries and of migrants, and underplays the
asymmetries of power that exist between categories of states, or between states and individual
migrants. Migration partnerships, a formal declaration for which was signed by forty-nine states
from Europe and Central Asia in May 2009, have been presented as one solution for the

management of migration flows. By their design, the EU claims, these partnerships are meant to
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balance the responsibility and benefits of migration between sending and receiving countries and
link migration to such policy areas as development, trade, finance, external relations, and
security. The “Building Migration Partnerships™ declaration states that “well-designed and
coordinated migration policies” are “beneficial to all parties involved, including individual
migrants, not only in response to demographic developments, but also in contributing to social
and economic development” (EU Presidency 2009, 2). Further on, however, the needs and
priorities of the destination countries are singled out as far as the benefits of the labour migration
are concerned:
well-managed labour migration can represent not only one of the sources of economic and
social prosperity not only (sic) in countries of destination, particularly when labour
migration policies are implemented in full compliance with the labour market needs,
reception capacities and priorities of countries of destination, but also a force for
economic, cultural and social development in countries of origin (EU Presidency 2009, 3,
emphasis added).
Thus, labour migration is viewed as a source of prosperity for destination countries, while it may
act as a force for development for countries of origin. According to the declaration, the
partnership promotes “mobility and ‘brain circulation’ between countries of origin and
destination, avoiding the loss of skills and know-how in the countries of origin (‘brain drain’), as
well as the loss of added value of migrants’ skills and know-how for countries of destination
(‘brain waste’)” (EU Presidency 2009, 3). But, to be “well managed,” labour migration may be
restricted if it does not meet the needs of the destination countries (see italics in the excerpt
above). A partnership approach between the EU and third countries supports the circulation of
labour between states, rather than a permanent migration of those seeking employment abroad.
As in any other political declaration the EU signs with third countries, the intention to

implement the mechanisms of return and readmission of third country nationals is mentioned.

The undersigned states support “the further development of policies on return, readmission and
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reintegration in a spirit of partnership among the countries involved” as such that is “a subject of
common interest and is a fundamental part of well-functioning migration policies, including fight
against illegal migration” (Ibid, 3). The inclusion of the migrant re-integration component is
noteworthy; it reflects the EU’s recent policy of encouraging countries of origin to dedicate
resources to keep their population “in” (particularly those individuals who were “irregulars” in
the EU). All the above listed policy initiatives reaffirm states’ claim to the management of their
populations along the nation-state lines, with the EU acting to facilitate the upkeep of national
divisions while seeking to foster a supranational citizenship within the EU.

Besides masking the diverging interests and needs of countries of origin and destination,
the partnership language also depoliticizes migration policy-making referring to policy co-
ordination when the process is really one of policy convergence toward European migration
norms, especially when the relations are asymmetrical. One could also mention the
multiplication of the depoliticization effect, which is engendered in the very notion of
(migration) “management,” with “its apolitical and technocratic nature, and its popularity (to the
detriment of other notions such as ‘the politics of migration’)” (Geiger and Pécoud 2010, 11).
But ultimately the discourse of migration management in partnerships creates a particular
discursive field, which makes exercising power in a certain way to regulate migration “rational,”
and also makes the inter-state migration co-operation “rational.” The invention of the “migration
partnership” notion produces an additional reality that contributes to the government of the world
population in accordance with national priorities.

States are not the only objects whose conduct requires intervention. Governmental
technologies are also directed at softly steering the migrant and diasporic communities (as shown

in Chapter 3). The political rationality of global migration management, which in the EU has
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irregular migration and migrant integration as the core problems to address, is meant to influence
individual behaviour. Ultimately, interstate regulations on migration are directed at disciplining
an individual potential migrant. It creates a system of discourses, actors (state agencies, 1GOs,
NGOs), expert knowledges, and personnel exercising power over these people and implementing
government decision, — that, all together, constitute governing directed at addressing something
that is being problematized in terms of its conduct. The “conduct of conduct” includes both the
measures that are meant to affect one’s behaviour directly, and the indirect techniques that target
an individual’s capacity to self-regulate. Such measures as “the militarization of borders, the
forcible deportation of irregular migrants, or the enclosure of asylum seekers in camps” (Kalm
2010, 26) are examples of the direct forms of exercising sovereign power within migration
politics. The less visible and indirect techniques are measures such as information campaigns or
job banks in sending countries, as they are meant to empower an individual migrant to make an
informed decision for him/herself and bear responsibility for such choice. With no explicit
emphasis on control, the indirect measures work to self-control migrants from undertaking risky
journeys to European shores, while presenting the EU as taking actions to address the negative
consequences of its migration control policies.

We thus can observe that some of the practices emerging within the governmental project
of international population management are the expression of the enduring sovereign power of
the state. Rather than being replaced by the governmental power, the sovereign power either co-
exists with (Walters 2012) or is being re-instated (Butler 2004) by and within the governmental
state power. Nested within governmental power, sovereign rule is exercised by the bearers of
executive power, and it turns the managerial “official” into someone who possesses the

sovereign power (Butler 2004, 62). In particular, without appealing to any exceptional
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circumstances, border guards especially — but also all those who are related to the exercise of
control over the borders and territories (such as those who maintain personal databases of
foreigners crossing the borders, or immigration police) — act to preserve the sovereign rule of the
state. Border administrations in the cases under study and in the EU exercise their discretionary
power over foreigners wishing to enter the territory. In a seemingly global world, this return to a
sovereign logic of border controls became especially pronounced after the September 11 events,
with multiple technologies introduced to make the borders “smart” (Bigo 2011). Migration
partnerships can be viewed as another expression of the sovereign power converging with the
governmental power, or better, of the governmental power giving birth to or rationalizing the
exercise of sovereign power over populations and their movement. Migration partnerships are
inter-state arrangements whose actions are directed at regulating former, current or future
international migrants within the confines of national borders. With instruments such as re-
integration policies for irregular migrants returned from the EU, the EU’s governmental power
expands the applicability of the sovereign power towards national populations. The persistence
of the sovereign power thus is notable.

| have also hinted at the incompleteness of some states’ claims to sovereignty over their
borders and territories when they agree to host detention and refugee centres. Their sovereign
power may also be interpreted as diminished in the area where these states claim a monopoly
over determining the legitimacy of those crossing their borders. Whereas technically, countries
like Ukraine and Russia control the definition of who is viewed as a legitimate traveller/
foreigner crossing their borders, the formulation of their policies and bureaucratic procedures has
been influenced by demands placed on these countries’ border agencies by their Western

neighbours in the context of irregular migration co-operation. Similarly, external pressure affects
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the format of their national identification documents. While these documents must be in
compliance with international standards, there is also the EU requirement of what type of
documents are viewed as acceptable by its border agencies if (European) countries want to
proceed to a visa-free travel regime. The legal state definitions are accompanied by a system of
registration and the production of various identity documents ensuring that “other states
recognize those documents as evidence of the status of their citizens’ identity claims” (Guild
2009, 11). When the EU stipulates that only bearers of biometric passports in compliance with
the EU norms will be able to receive visa-free access to its territory, it implicitly imposes its will
and challenges the sovereign right of those states to unilaterally regulate what identity documents
are issued by the state. Thus, we observe the incompleteness of the sovereign claims of non-EU
countries to document their citizenry, as document issuance procedures are dependent on the
recognition of these documents by the EU, or any other state that is higher up in the hierarchy of
security arrangements practised at international borders.

Arguably, the externalized management of migration — with the externalization of
migration controls as one example of it — is not being interpreted as the erosion of the states’
sovereign power because the externalization and delinking between migration controls and
national territory and borders are also accompanied by the re-insertion of sovereign logic at the
borders and within territories through new techniques, such as surveillance measures. The
governmental project of global migration management also enables the sovereign power to
emerge anew in the policies of migrant re-integration in home countries, or the policies of
detention, incarceration and further transportation of irregular migrants. Similarly, international

policing of potentially dangerous categories of citizens and foreigners remains national by its
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nature (Valverde and Mopas 2004), showing the competing logics within the global

governmental power.

7.3 Factors Determining EU/Third Country Migration Co-operation
It has been suggested that “a relatively high level of compliance can be expected” in the JHA co-
operation with ENP countries because
by taking aim at organized crime and terrorism, many objectives endeavor to strengthen
state control, which is accepted as legitimate by the ENP participants. JHA cooperation
with the EU is an obvious interest of ENP countries whose governments are interested to
increase the capacities of their law enforcement agencies pointing out to the leverage the
EU has over these countries (Occhipinti 2007, 114-5).
However, the EU is also perceived to be in an asymmetrical, disadvantaged position in relation
to third countries concerning its internal security or issues related to human rights (Occhipinti
2007, 115). When their security or economic well-being are at stake, the argument goes, third
countries may not be willing to accept the EU’s rules and may resist the externalization of
controls and may heavily insist upon compensation for something that can potentially jeopardize
their domestic situation (for example, readmission) (Lavenex and Whichmann 2009). Clearly,
there are mutual dependencies, and power positions shift depending on the issue under
discussion. States’ elites are socialized in accordance with the dominant discourse that portrays
challenges as transnational, requiring concerted actions on the part of various states to deal with
them. Some states, however, have less say in determining international regulations or accepted
“best practices” in addressing those security challenges. Rather, they are under external pressure

to set priorities domestically in accordance with the international agenda in order to be perceived

as “good” and “responsible” actors in the system.
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What does this study tell us about the ways in which Ukraine and Russia have responded
to EU pressures with regard to international migration management? What are the programmes,
experts and knowledges that enabled this co-operation? Does this study of inter-state migration
co-operation show the changing meaning of sovereignty regarding migration management
practices? | made some comparisons and conclusions about the specifics of the migration politics
and policy-making in Ukraine and Russia in Chapter 4 (see conclusions of chapter 4). In this
section, | will highlight the explanations that are to be found in the international/foreign policy
dimensions of these countries’ politics.

Ukraine and Russia are two cases to which different political frameworks and
expectations on the part of the EU are applied — the ENP in the case of Ukraine, and “strategic
partnership” and the four common spaces in the case of Russia. Both political platforms have
built-in expectations concerning legal approximation to EU norms. However, relations on
migration and border management are characterized by more operational and inter-agency co-
operation and have less emphasis on legal approximation. Despite differences in Ukraine’s and
Russia’s positions towards the EU, their responses to the EU’s migration diplomacy have been
similar. Factors such as the state’s interest in greater control capacities over immigration and
borders, the dominant position of the security-oriented domestic elites, the international
environment of states “fighting” “illegal” migration, and developed countries interest in

29 ¢

increasing the capacities of “weaker,” “new” states to control their borders and territories — are
some of the observed factors that have caused the similarity of outcomes in these two differently
positioned cases.

The initial willingness of the eastern neighbouring countries to co-operate with the EU on

migration management was spurred by the reality of increasing migration flows through their
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territories in the 1990s due to their geographic proximity to the EU. Whether and how co-
operation evolved was also influenced by: the state’s foreign policy orientation; the state
organizational and political culture (in particular, its openness to foreign influences); the
acuteness of the perception of sovereignty issues in relations with the EU, and, predisposition of
the domestic politics to the EU’s influence.

The EU’s leverage over a given country is one important variable that determines that
country’s response to EU pressure. This leverage can be expressed in economic (e.g., trade
relations, financial and technical assistance), political (e.g. membership aspiration) or diplomatic
terms. Additional leverage exists if a country has EU membership aspirations. It has also been
argued that variables such as intra-EU coherence on a specific issue and on its foreign policy
stance, the structure of incentives between the EU and its neighbours, and mutual perception of
legitimacy are important in determining the degree of policy convergence intended by a third
country (Barbé et al 2009b). Moreover, policy convergence can have a different basis than the
EU’s norms; namely, it can be a convergence towards international and bilaterally developed
norms (Barbe et al 2009a).

The ENP has an expectation of policy convergence on the part of the ENP countries. The
principle of “everything but institutions” proclaimed by then European Commission President,
Romano Prodi, implied close co-operation with neighbouring countries in exchange for their
legislative and regulatory approximation. The EU’s principle of “more for more” is a rhetorical
device that creates additional incentives for ENP countries to express “willingness” to undertake
economic and political reforms in line with EU demands. Nevertheless, the foreign policy

orientation of the governing elites affects the EU’s ability to exert influence over the country.
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In the case of Russia, we observe regulatory approximation in the four common spaces
that resemble the EU’s influence over ENP countries. Despite a lack of direct EU leverage, we
observe partial adaptation of Russia to the EU’s normative framework. This is particularly
evident in cases where European and international norms coincide, or when what the EU requires
from Russia resembles, or is being institutionalized through, other international platforms in
which Russia participates. On irregular immigration co-operation, the ability of the EU to
promote its norms at the international level increases its chances of being successful in
pressuring some third countries, which otherwise might not be willing to co-operate with the EU.
While the rhetoric of the governments may differ, the policy outcomes are comparable.

On the other hand, as foreign policies fluctuate and develop in relation to each other, the
scope of what the EU has to offer and how it corresponds to what a given country expects from
the EU plays an important role in determining the climate of co-operation and the willingness of
a particular government to comply with EU pressure. This directly affects the sensitivity to the
question of sovereignty in the relations between the EU and a particular third country on issues
such as governing borders and control of population movement.

A given state’s response to the EU’s migration diplomacy is also dependent on the
domestic situation regarding migration, and the priority that the government gives to migration-
related questions. Ukraine, despite the pressures from the EU, was not complying with all the
migration-related requirements of the EU Action Plan but sought closer co-operation on “illegal
immigration” and border management — the priorities aligned with the government’s domestic
agenda. In the case of Russia, the level and intensity of co-operation with the EU increased once
the security communities in Russia acquired a greater degree of control over the political agenda

in the country. Arguably, the response to the external EU pressure increased once similarly-
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minded individuals — i.e., law-enforcement agencies and national-security-oriented individuals —
were able to steer domestic attention to questions of policing and law enforcement in relation to
foreigners/immigrants.

Another important factor, especially for the successes of the EU’s governance “at the
distance,” is the role of non-governmental sector and expert communities, as well as of
individual citizens, in speaking the language of the EU. As Miller and Rose (2008, 34-35) point
out, “language... plays a key role in establishing these loosely aligned networks, and in enabling
rule to be brought about in an indirect manner.” The existence of “shared vocabularies, theories
and explanations,” while letting each participant remain autonomous, enables governing “at the
distance”. If the actors speaking the EU’s language are present and influential, more pressure is
placed on the government to introduce reforms that the EU requires. This is a dimension that
differs between the two cases studied. In my research, | did not detect the presence of the EU
language among Russian experts, migration policy makers, or governing elites. While in Ukraine
there are expert communities seeking to hold the government accountable for fulfilling — or not —
the requirements of the bilateral agreements leading to visa liberalization with the EU, no similar
pressure was noticed in Russia. As migration co-operation is an important dimension of the EU-
Ukraine Visa Liberalization Action Plan, experts play an important role in enabling the transfer

of EU norms and practices to Ukraine.

7.4. The Consequences of the EU’s Migration Diplomacy for Ukraine and Russia
The case studies explored in this dissertation allow us to observe some of the consequences of
the EU’s migration diplomacy for third countries’ migration, foreign and security policies. There

are some institutional, administrative, discursive and normative influences of the EU on its
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eastern neighbouring countries (for a short overview, see Table 7.1). As the case studies show,
Ukraine and Russia show a varying degree of European influence in the development of their
migration policies. Nevertheless, both are under the normative and institutional influence of
“European” practices of migration management through EU-funded training programs for civil
servants for migration and border control authorities, counter-trafficking programmes, foreign
expert knowledge transfer, and readmission policy development, to name a few areas. As
mentioned in Chapter 6, Russia even copies some elements of the EU’s migration policies into
its own migration regulation framework, in particular, by giving a greater role to migration
questions in its external relations.

We can talk about direct/indirect and intentional/unintentional impact of the EU on third
countries, as well as about voluntary and involuntary adaptation on part of non-EU countries
(Lavenex and Ucarer 2004). The indirect impact of the EU is associated with the externalities of
the European integration process and its impact on the countries outside of the EU’s territory,
and it has been expressed in the neighbouring countries’ voluntary and necessitated reactions to
the policy changes that have taken place in the EU. The EU’s immigration control policies
caused its eastern neighbours to follow its lead, insofar as they, too, did not want to bear the
pressure of immigration unwanted in the EU. These policy changes occurred prior, or in parallel,
to Ukraine’s and Russia’s negotiation of readmission agreements with the EU, and they were
meant, among other things, to minimize the expenses associated with detention and deportation
of irregular migrants. These countries also had turned to restrictive migration control policies in
order to decrease their attractiveness as transit zones for EU-bound human smugglers and

irregular migrants.
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Table 7.1 EUrope’s Impact on Ukraine and Russia

Ukraine

Russia

EU-influenced
institutional changes in
migration area

No and yes, in terms of institutional
architecture;

No and yes, with regard to capacity-
building of existing institutions.

Strong internal disagreements and no
political will to create workable
institution(s) in charge of migration;
no external motivation provided by
the EU to create one comprehensive
institution in charge of migration.
More recently, such motivation was
provided by the EU in the context of
the visa negotiations with Ukraine.
The creation of an institution in
charge of migration was listed as one
of the conditions Ukraine must meet
to move closer to the visa free regime
for its citizens.

No, in terms of institutional
architecture;

Yes, in terms of assisting with
capacity-building of existing
institutions.

Assistance with drafting
legislation

Yes — both direct and indirect
(through international organizations
the IOM and UNHCR, with the
activities funded by the EU)

Yes — indirect (through
international organizations like the
IOM and UNHCR, with the
activities funded by the EU)

Administrative capacities
of migration agencies

Yes — the law enforcement and
border protection agencies.

Indirect assistance with refugee
issues — through funding of projects
of domestic and international non-
governmental organizations working
with refugees and asylum seekers in
Ukraine, and to human rights
organizations.

Yes — migration agency, the law
enforcement, and border protection
agencies.

Indirect assistance with refugee
issues — through funding of projects
of domestic and international non-
governmental organizations
working with refugees and asylum
seekers in Russia, and to human
rights organizations.

Technical assistance and
equipment (for borders
guards and police)

Yes

Yes — technical assistance for
border management

Knowledge transfer
through personnel
training and expertise
sharing

Yes

Yes

Assistance with the
construction of physical
migration-related
infrastructure

Yes

Yes but limited

Presence in the national
discourses

Yes

Yes
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In turn, the direct impact takes places through migration diplomacy and internal security
conditionality attached to other spheres of co-operation, and its intention usually extends to
policy transfer and offloading of migration responsibility for the migration flows to other
countries. The impact — that is, approximation of norms and practices in the third country
towards the European ones — is greater when the country’s and the EU’s interests coincide or are
two-directional (i.e., can be satisfied simultaneously through closer co-operation), or when the
EU has a political (i.e., membership prospect) or policy leverage (i.e., visa).

The cases show that the Europeanization of non-EU countries consists of processes,
rather than outcomes. The notion of “Europeanization” includes both “domestic impact of
Europe” and creative usage of Europe for domestic consumption (Jacquot and Woll 2004, as
quoted in Radaelli and Exadaktyylos 2010, 193). Europeanization takes place in a creative
manner and not as a unidirectional process, and both politics and policies are Europeanized.
Both the “EU” and “Europe” are used in national discourses in whatever ways to justify the
policy choices of the domestic actors promoting change. On the one hand, politicians might
reject the pressure from the EU; on the other hand, they might use Europe creatively to
legitimate change they seek. Whereas policy actors in EU member states can use the perceived
threat of action by the European Court of Justice against their country to shape the domestic
debate on a given policy issue (Radaelli and Exadaktylos 2010), policy actors from non-EU
countries may use the argument about the credibility and importance of their relations with the
EU, or the necessity to appear as a credible partner in bilateral relations in order to steer the
policy debate and legislative processes in a desired direction (e.g., the debate about adopting
readmission and visa facilitation agreements in the Ukrainian parliament, or the border-related

reforms in Russia). Europeanization takes place incrementally (Ladrech 1994), and it is not
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necessarily a progressive process with no return. It affects national politics and policies when the
mainstream discourse is about “progressing” towards the “modern” European ways of doing
things.

Establishing a direct causal relationship is difficult, considering the complexity of
Europeanization processes, as well as the impact of both global processes and domestic forces
also seeking reforms. Irregular migration, border protection and biometric surveillance
technologies are the latest obsession of states in their attempts to show that they are security
providers to their populations, and to create the illusion of being in control of various flows,
including human flows. As hinted at in this study, the EU is not the only agent of
Europeanization. There are also the Council of Europe, other European intergovernmental fora,
IGOs, and separate states that collectively or unilaterally act to advance their policy agenda or
solve a given problem at hand. | was primarily concerned with the impact of the EU on domestic
politics and policies in non-EU European countries. Although it has not been investigated in this
study, it is right to suggest that separate EU member states co-operating with non-EU countries
may greatly shape the process of policy learning and policy transfer in a given non-EU country
(for example, the Ukrainian authorities learning from the Polish example of the accession
process), thus impacting the Europeanization processes there (see Featherstone 2003). Even in
the cases of bilateral influences, the EU still arguably provides the architectures and the
procedures for reforms, because it was the pressure from the EU that affected the practices and
processes in justice and home affairs in EU member states in the accession process in the first

place.

The institutionalization of readmission practices in Europe
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This research revealed the adaptation and spread of the readmission principle in Europe. Facing
the Union’s pressure, Ukraine and Russia incorporated the principle of readmission into their
relations with third countries and sought to sign readmission agreements with the major source
countries of unauthorized migration. With its international influence and “big power” status,
Russia has been especially active in adapting the principle of readmission in its foreign policy.
Besides normative adaptation, there is a material side to the functioning of the
readmission space in Europe. Thanks to EU assistance, third countries develop their readmission
infrastructure (e.g., the erection of reception centres, designation and training of the personnel)
and adopt new procedures in order to be able to deal with their now international readmission
obligations. Although the EU plays the role of a motivator and facilitator for the establishment of
the readmission realm in Europe, third countries also play their role in how this space functions
as they introduce policies and practices to implement the readmission. Therefore, all states in
Europe — both the sending and the receiving ones — play their role in establishing the readmission
space. The transit countries invest (whether from their own budget funds or with funding from
the EU) in the development of physical structures and training of the personnel of the centres
where third country nationals are kept before they are sent further. Even in their sovereign realm
of internal policy implementation, they are affected by European readmission practices, because
they follow — or are informed by — the European “best practices” manuals compiled especially
for them (for example, by the IOM or ICMPD). These manuals contain detailed information
concerning the proper functioning of the centres and ‘correct’ detention of foreigners, based on
practices of detention and reception centres in EU member states. Ultimately, such readmission

co-operation maintains the international system in which states — both sending and receiving —
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seek to increase their sovereign power over mobile subjects and claim control over their
territories and populations.

In inter-state relations, the understanding of readmission is quite technical. Readmission
agreements specify the procedure by which nationals and third country citizens are transferred.
For the country signing a readmission agreement with the EU, the priority is to determine what
to do with a returned foreigner. How the readmission cases will be handled is thus determined by
the domestic experts participating in the negotiations, in accordance with the sensitivities and
imaginaries they might have with regard to the application of sovereign power to these
foreigners. The discussion may centre on questions of institutional and financial capacity to
accept such individuals. But disagreement usually centers upon the acceptable pieces of
identification of one’s transit through, or origin from, a given country (e.g., bus or airplane
tickets, a piece of clothing made in a country).® For a requesting country, the number of positive
responses to its readmission applications, and the consequent transfers of individuals to a
requested country measure the success of readmission. Effectiveness is also measured by
decreased interceptions of irregular migrants and/or traffickers in a particular country, or a list of
countries, within one “route.”

Readmission and visa facilitation agreements institutionalize the European practices of
mobility regulation. At the core is the EU’s approach to countering the “illegal” movement of
foreigners into its territory. This leads to strengthened state capacities, bound into the EU’s
migration regime, to regulate and track the movement of their own citizens through new systems
of identity documents and databases, entry and exit system, etc. These different practices shape
the EU-centred zone of security that is regulated by EU demands regarding the security of travel

documents (e.g., biometric passports that are read by the machines installed at the EU external

% As pointed out by one interviewee (V. Chumak, in Kyiv, June 2008).
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borders), acceptable border technologies (e.g., infrared detectors of human movement), and tools
(e.g., interviewing at border crossing points) to detect “unwanted,” potentially “illegitimate”
travelers. Countries co-operating with the EU must ensure compliance, lest their citizens not be
able to travel into the EU. Security professionals in third countries are thus motivated to increase
their capacities and modernize their own migration control technologies in order to monitor the
movement of foreigners and separate the flows into ‘good’ and ‘bad’ ones.

Evidently, visa facilitation agreements are instruments to counter the negative
perceptions of the exclusiveness of the “EU club” that is perceived or experienced by third
country nationals facing EU consulates. Nevertheless, they do not erase the outsider status of
these nationals; rather, this status is modified in a way that removes just one layer of the
insecurity and “threat” perception attached to these nationals. Simultaneously in the EU, we
observe the implementation of technological innovations at the borders to compensate for the
removal of the visa/consulate pre-screening as an important security mechanism. Borders are
becoming biometric, with “dataveillance” (Bigo 2011) used as a compensatory measure — a
process that simply transfers the power to exclude from EU consulates in foreign countries to
border agencies. The burden of screening is partially shifted to the countries of origin that have
to introduce these biometric passports and upkeep the databases that contain personal data. The
policing function increases in the case of countries of origin, and hence the state’s responsibility
for its own citizens and the potential security threats coming from them to other states increases.
The registries and databases are important vehicles for the orderly regulation of people’s
movement. The states of origin bear the pressure for creating systems of population management
that would allow screening against any potential danger coming from their individual citizens.

The trade-off for better travel options is a suspicious treatment of everyone, and restricting travel
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for those deemed risky or dangerous. In the domestic debates, some of the reforms in the internal
security sector are justified by the EU’s requirements as part of visa negotiations (Russia) and/or
as part of the country’s EU integration strategy (Ukraine). The conditionality that the EU
attaches to lifting visa requirements plays an important role in stimulating third countries to
undertake reforms in line with requirements of the European Union. In practice, this leads to
what William Walters dubs “the zones of security” that are composed of the states that maintain
a certain standardized level of security and co-operate with each other. These “zones” share
similar border technologies and the knowledge of how these technologies should be used to
monitor borders, and the bodies and goods crossing them. They also include the standardization
of personal identification documents, the absence of which may prevent citizens of a given
country from entering the space where a certain degree of document protection is practiced and

expected.

7.5. The Possibilities for Future Research

To provide a more nuanced picture of inter-state migration relations, one may bring in the
individual into the investigation of inter-state cooperation as such to whom the governmental
power is being applied. An interesting question is whether migrant actions and lives either
disrupt, or conform to, the regime of migration regulation advanced through inter-state co-
operation. Guild (2009), for example, has paid attention to the construction of the individual as a
security threat and has examined how the individual — in particular, the foreigner — and his or her
movement are being framed and categorized by the state. Guild has emphasized the importance
of moving away from the state-centric frameworks, which position the state as the sole and

legitimate definer of what is political, and what is security or insecurity. Instead, she has
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presented her interpretation of the struggles and resistances by individuals, positioned by the
state as “foreign” or “immigrant”, as the process of the deconstruction of the state’s claims to be
“the determiner of the international borders” and to be entitled to control the movement of
persons across borders (Guild 2009, 10). Following Guild, one may seek to disturb the statist
assumptions and presuppositions by showing how migrants manipulate or add to the meanings
attached to concepts of migration, identity and security.

While undertaking this research, | observed that within inter-state co-operation and
negotiations, migrants are viewed in very technical terms. As an example, when going through
the readmission process, migrants become bodies to be transferred from one state to another,
with the discussion focused on the technicalities of such transfer. To disrupt the states’ narrative
and claims of being in charge of migration regulation, it would be interesting to investigate what
resistance, if any, individual migrants pose to the state and its ability to organize and undertake
readmission transfers. Similarly, research into the cases when non-EU nationals challenge the
visa practices of EU consulates may potentially provide insights into personal struggles against
the negative identity construction of certain nationalities. | believe adopting such a perspective
will also allow students of international relations and migration studies to better understand the
meaning of the political that exists in inter-state, or transnational, spaces and the resistance to
power that individuals make. In addition, it will allow us to better understand how the security of
citizens is privileged over the security of foreigners, and what the trade-off is, or whether this
security can actually be achieved to the degree claimed by the state “in charge” of irregular
migration. Some studies conducted from the sociological perspective may give solid guidance

for such research (see, for example, de Genova and Peutz 2010).
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Another possibility for developing the lines of inquiry of this study is to focus on what
happens to people who are returned to their home and/or transit countries in accordance with the
readmission mechanism. Deportation of “illegally” residing foreigners is one of the most
problematic and controversial practices that liberal democracies use to expel foreigners.
Nonetheless, governments present the return of an “illegal” foreigner as central to the integrity
and viability of their immigration and asylum systems. In the past two decades, return migration
has been used by governments, especially in Europe, as an important part of effective migration
management (IOM 2004). In the heightened security environment since the September 11, 2001,
attacks, countries in Europe and North America have formalized immigration-related detentions
and deportations in order to deter immigrants from entering and remaining in their territories
without proper authorization. Arguably, the success of deportation hinges upon integration of the
deportees “at home.” Strikingly, migration scholars have long neglected studying deportation
beyond the point of expulsion.

What policy responses have countries of origin and of transit of irregular migrants
introduced in response to the EU’s policies and practices of deportation? To bring the
experiences of migrants back into the picture of inter-state migration management regimes, it
would be interesting to examine what happens to returnees following expulsion. Studying the
post-return conditions of those forced to return can contribute to our understanding of migrants’
experiences and of migrants’ attempts to undertake a repeat emigration after a deportation.

Deportation may be examined as a continuum between deporting and receiving states in
order to develop a systematic account of how deportation, and the support infrastructure created
by deporting and receiving states affect an individual’s reintegration in her country of origin and

the intention to re-emigrate. Such a project would investigate the phenomenon of the assisted and
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forced removal of foreigners that are deemed to be illegally present on the EU territory, and how
such removals affect an individual’s reintegration in a country of origin and his or her intention
to re-emigrate for work or residence abroad. As the figures of “a foreigner” and of “a citizen” are
at the centre of any migration management policy and the security concerns built into it (Guild
2009), investigating the effect of the EU’s migration control policies on the relations of the
countries of origin towards their own citizens could shed light on emerging categories of

citizenship.

Conclusions
Andrew Geddes rightly argues that international migration is an integral process to “the
development, consolidation and transformation of European states; the underlying motives for
European economic and political integration; the international system within which European
integration is embedded; the ways in which organizational and institutional processes at national,
European and international levels ‘make sense’ of the complex human material that comprises
international migration flows” (2008, 3). Importantly, it is in relations to the borders that the
categories associated with international migration (for example, as “legal” or “illegal,” a “threat”
or “opportunity,” “bogus” or “genuine”) are being constructed (Geddes 2008). What happens to
borders, and how borders get shifted to where the difference is constructed, are matters affecting
the political landscape of inter-state relations in Europe.

The changing meaning of borders on the European continent points to the emergence of a
multilevel system of governance of population — one directed at citizens and non-citizens alike,
with actors at various levels exercising their influence over how mobility is being governed. This

occurs when various levels of government participate in governing human mobility for the sake
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of bona fide travelers — both citizens and foreigners alike. The mobility of individuals is being
managed through increased control over both immigration and emigration. This takes place, at
least partially, because of the pressure placed by the EU upon sending and transit countries to
control immigration into the EU territory. Importantly, non-EU countries that choose to co-
operate also have their interests and play active roles in managing migration towards Western
Europe. The model is being presented as a form of a “global” migration management, shaped by
concerted government actions on both sides of the borders and is employed towards or against
non-nationals. How states deal with international migration illuminates the changing territorial
and sovereignty boundaries of contemporary nation-states.

In response to the EU’s pressures to increase their control of irregular migration flows,
third countries politicize the absence of freedom of movement for their nationals while
downplaying the restrictive measures introduced and implemented to control the movement of
foreigners towards the EU territory, and to regulate the mobility of their own citizens. Loss of
control over people’s movements at state borders is interpreted as a threat to national sovereignty
and security. Such discourse constructs the need to re-insert the state’s control over its territory
and borders by investing into new surveillance technologies and the discretionary power of
border guards to prevent a foreigner from entering the territory. As a result, the sovereign logic is
being re-inserted at the borders. In such an environment, migration control and assumption of
responsibility for migration control by non-EU countries happens both voluntarily, and due to the
EU’s pressure. The governmental project of migration management around the EU core contains
a logic of strengthening sovereign power over populations in the countries to which migration
controls are being extraterritorialized. In addition, in its push for return and re-integration

policies in the countries of origin, the EU stimulates third countries to be “good” sovereigns
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(especially towards those citizens who were in irregular status in EU countries) and to invent

policies that will keep their populations in.
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