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Foreword 

Dear reader,
the publication we have prepared for you concerns a relatively narrow issue: the position of for-
eign workers in the labour market in the Czech Republic and in several other selected countries 
of the European Union. Our original intention was to address mainly the question of job safety 
for these persons, as well as work accidents and occupational diseases. Not forgetting the wider 
context, we wanted to look into dignified treatment and equal and non-discriminatory condi-
tions in the labour market for all stakeholders. Af ter thorough consideration, we expanded the 
present publication by including a  classification of authorizations to stay, a  section on social 
rights, access to health care, specific incentives for attracting labour migrants, and also a com-
parison of the advantages or disadvantages of circular migration in relation to the permanent 
one – and last but not least we included an assessment of the current or forthcoming common 
regulations of labour migration within the EU. The whole text ends with proposals of labour 
migration models, both for the national level as well as for the equally important EU level. 

By way of introduction, it is now appropriate to introduce the authors of the present text. 
It is a team of experts, predominantly lawyers but also sociologists, who have in the long run 
dealt with specific questions in the field of migration; in particular, they pay attention to those 
topics that remain unsolved, aside the main interest, or controversial in the perception of the 
majority of the society. The authorship team comes from three Czech non-profit organizations 
(namely from the Association for Integration and Migration, the Organization for Aid to Ref-
ugees and the Multicultural Center Prague) which are behind dozens of interesting projects, 
presentations and public debates, several expert books, and hundreds of submitted legislative 
proposals. The organizations also have addressed thousands, or rather tens of thousands, of 
individual cases of individuals in need. 

Yet we should not forget the challenge involved in this undertaking; its aim being to provide 
a theoretical overview of all aspects related to foreign employment, regardless of whether they con-
cern EU- or third-country nationals, and to do so without categorization according to the necessary 
skills or types of labour migration. The main ef fort was put into applying practical knowledge from 
everyday counselling and the formulation of generalizations, and to drawing attention to the prob-
lems which the state does not address in the long-term, deliberately or unconsciously overlooking 
and dismissing or trivializing them. The aim of the whole publication is to contribute to the formula-
tion of proposals in this field which would change the whole system or parts of it. And last but not 
least, another objective is to defend not only the presence of foreign workers in the labour market, 
but in the first place to uphold their legitimate claim to equal treatment and fair conditions. 
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In creating the publication, we started from a basic, clear and simple premise consisting of 
the fact that besides Czech nationals, non-discriminatory treatment and work safety concern 
all foreign employees and all types of labour migrants too, and that no group of foreign work-
ers should be exposed to unequal conditions in the labour market, regardless of what type of 
work the migrant workers in this group perform or how long their stay is for this purpose in 
the Czech Republic. 

The publication was created as part of the project Foreign workers in the labour market, 
supported by the European Social Fund in the Czech Republic via the OP LZZ program and by 
the state budget of the Czech Republic, within a specific framework focused exclusively on in-
ternational co-operation. This fact has enabled us to engage foreign partners, thanks to whom 
we could focus more on the comparative aspect of the publication. 

It has to be mentioned at this point that foreigners in the labour market do not constitute 
a homogeneous group in the Czech Republic nor in other countries of the European Union, in-
cluded in the present study. The more interesting the comparison of Czech and foreign labour 
markets gets, it is all the more dif ficult to include and take into account all the specificities 
which concern the work-related stay of foreigners. 

In our analytical activities, we were greatly inspired by our German partner organization 
Caritasverband für die Diezöse Osnabrück, which is involved in direct work with the target 
group of foreign workers in the Federal Republic of Germany. This organization shared with 
us both examples of best practice, as well as experience gathered over the years in Germany 
connected to the admission of foreigners to the labour market and showed what did not work 
and is not up to date. This organization has been active in the field of labour migration for over 
thirty years, and because of this it has the ability to perceive various issues of foreign employ-
ment in a  wider historical context. It is a  perspective which we consider very much needed, 
especially since such a viewpoint is usually missing at the Czech level. In the Czech Republic, 
among other things, the Caritasverband für die Diezöse Osnabrück actively participated in 
a public debate for civil servants, workers in various non-profit organizations, academics and 
foreigners themselves, aimed at sanctioning illegal labour and the implications of the so-called 
Sanctions directive. Our German partners helped us also with the organization of a round table 
with the theme of drawing a comparison between the issues of labour migration in the Czech 
Republic and in the Federal Republic of Germany, which took place at the Czech embassy in 
Berlin in the spring of this year (2014). 

The second foreign organization which has been very supportive not only in the writing of 
this publication, but also in the implementation of the whole project, was the British non-prof-
it organization Anti-Slavery International, since 1939 dealing with slave labour, exploitation, 
and working conditions. This oldest international human rights organization currently oper-

ates throughout the world at local, national and international levels in order to eliminate ex-
ploitation and slave and forced labour. Similarly to the German partner, Anti-Slavery Interna-
tional was also involved in the debate in the Czech Republic, aimed at the expert public, which 
addressed in particular the wide array of problems foreign workers face in the labour market, 
from precarious work to forced crime. 

The present text received its final form in the spring and in the summer of 2014, at the time 
around European Parliament elections. At a  time when, in an ef fort to impress the voters, 
many of the political parties and their candidates used (or rather misused) the topic of labour 
migration and rode the closely related wave of nationalism to enrage the public and encourage 
it in antiimigration moods. At a time when a disturbing polarisation of Czech society is becom-
ing more and more apparent. 

How is it possible that the debate on migration has shif ted to this level precisely in the Czech 
Republic, which, according to the available statistics, with its four percent of foreigners, be-
longs to one of the most homogeneous states in Europe? Do foreigners really have such a sim-
ple life in this country that they are able to take work away from the unemployed job-seeking 
Czech citizens? And what is the current attitude of the Czech authorities to all this? Until re-
cently, the Czech state stood behind the biggest incentives for the entry of foreign employees 
into the Czech labour market. How do we deal with the legitimate expectations of thousands 
of foreigners who responded to these incentives and now find themselves in the position of un-
desirable persons, having the role of scapegoats for various social problems of the majority of 
the society? What labour force do we want, need, tolerate and what are their needs in contrast? 
What is useful for the state not from a short-term ad hoc perspective, but above all in the long 
run? In our publication, we are trying to find answers to these and similar questions. 

On behalf of the authors 
Pavla Hradečná 
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1.1   A brief introduction into the issue 

Labour migration has always been an integral part of human civilization, and heated 
debates over its form, legal framework and actual position have accompanied it from 
time immemorial not only in the European area. We can say, though, that within the 
EU, labour migration is nowadays a significant phenomenon and also a theme for dis-
cussions of both scientific as well as popular nature. At the moment, the EU is a popu-
lar destination for labour migrants from third countries. It offers migrants not only 
incomparably better wage opportunities when considering the common incomes in 
the labour markets of their countries of origin, but also new opportunities concerning 
work and life which the migrants have demanded without success in their respective 
home countries. By their admission, the EU itself meets its demand for workers who 
are lacking in certain segments of its economy. It also compensates for various deficits 
caused by low natality or by the aging population and for the necessity to secure a suf-
ficient portion of population in productive age. Furthermore, by the admission of for-
eign workers, other motives are fulfilled: the pressure resulting from the lobbying of 
domestic businesses to which the foreign work force reduces wage costs is dissipated, 
and/or countries better their chances to succeed in the economic competition both at 
the national and at the European or international level. 
An ever greater role is played also by the so-called internal mobility within the Eu-
ropean labour market. It is possible to track (and it is of course no great surprise) the 
flow of labour migrants from the poorer parts of the EU into its richer countries (in 
European labour markets, European citizens have preference over the citizens of third 
countries).1 Therefore, highly qualified citizens of Spain, Poland, Bulgaria or Romania 
head to Scandinavia or other countries in Western Europe, because they cannot ad-

1 The preference of workers from EU member states follows from Article 46 of the Treaty on the functioning of the 
European Union, which guarantees free movement of persons within the Internal Market. To be more precise, the 
Regulation (EU) No. 492/2011 of the European Parliament and of the Council of 5 April 2011 on the freedom of move-
ment for workers within the Union, which in Art. 1 explicitly says: „1. Any national of a Member State shall, irrespective 
of his place of residence, have the right to take up an activity as an employed person, and to pursue such activity, within the 
territory of another Member State in accordance with the provisions laid down by law, regulation or administrative action 
governing the employment of nationals of that State. 2. He shall in particular, have the right to take up available employment 
in the territory of another Member State with the same priority as nationals of that State.“. Restrictions are allowed by An-
nex V of the Treaty of Accession. In response to the concerns of certain EU member states regarding a large inflow 
of employees from the newly acceded states, it allowed the establishment of temporary restrictions in the area of 
job mobility during the EU enlargement process. 1. Introduction
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equately utilize their education in their respective countries of origin. Highly quali-
fied foreigners from outside the territory of the EU subsequently come to fill their 
original positions.2 But also workers with low levels of qualification leave the poorer 
countries of the EU, be they those who have been unemployed for a long-term as well 
as those who are motivated by the higher wages paid in the target country. Their posi-
tions, too, are filled by foreign workers from third countries. The trend of the last years 
is an increasing number of migrating women,3 which we can find in the area of low 
qualified work, in particular in the nursing and social services of the host countries. 
European countries are trying to respond to this situation when native employees ac-
tually become replaced by the foreign work force, by changing the conditions for the 
admission of foreign migrants. These adjustments are, when simplified a little, based 
on pushing the migrants out of their jobs and on the attempts of the state to replace 
them by domestic workers.4

The attitude of individual countries towards foreign employment, the level to 
which migration is necessary, the integration of migration and its preferred types are 
some of the most discussed issues of the present time in the debate concerning mi-
gration. The character, frequency and type of labour migration in particular can be 
some of the factors used to evaluate the level of economic and political stability of 
a country. We do not need to go far for examples. In the period of economic growth at 
the beginning of the new millennium, the Czech Republic itself proactively searched 
for and invited a  foreign work force to come to its labour market. Experts speak in 
this context about conforming migration policy, as well as other public policies, to the 
competitive state.5 It is no coincidence that in the Czech labour market it was foreign-

2 We can speak about the so-called brain exchange phenomenon; for details see Chapter 2.
3 For the topic of the feminization of migration see e.g. Castles, S., Miller, Mark J. The Age of Migration. International 
Population Movements in the Modern World. New York : Guilford Press 1993, p. 8-9 or Bludau, H., Ezzeddine, P. 
(eds.). 2013. "Gender and Family in Migration". Lidé města/Urban People 15 (2).
4 See the conclusions presented at the international conference Free movement for workers in Europe – the fair way. 
Berlin, 9 April 2014, more detailed information available at: http://www.buendnis-gegen-menschenhandel.de/
sites/default/files/2014.04.09_fairemobilitaet_dgb_international_conference_free_movement_for_workers_in_
europe_en.pdf. 
5 See Čaněk, M. Čaněk, M. Když chybí politický zájem o rovnoprávné postavení pracovních migrantů a migrantek. 
[When there is lacking political interest in the equal position of labour migrants.] Přístupy odborů a inspekce práce 
v České republice. [The approaches of the trade unions and the State Labour Inspection Office in the Czech Repub-
lic.] Migraceonline, Praha, 2012. Available at http://www.migraceonline.cz/cz/e-knihovna/kdyz-chybi-politicky-
zajem-o-rovnopravne-postaveni-pracovnich-migrantu-a-migrantek-pristupy-odboru-a-inspekce-prace-v-ceske. 
(Accessed on 10 June 2014.) Čaněk explains the term "competitive state" as follows: "A competitive state competes 
with other governments in the regional or global economy to lure transnational capital into its own territory, which 

ers who were hit the hardest and with the greatest intensity by the economic crisis 
which started in 2008 and continued in the following years. The state logically de-
cided to favour the domestic workers at the level of legislation measures also, and the 
risks connected to the temporality of the labour relations of foreigners fully manifest-
ed themselves.6 The state did not cover the costs of their unemployment and except 
for facilitating their return to the country of origin it did not admit to any responsibil-
ity for their arrival. Thus they were forced to leave the country, or to seek refuge in 
informal economy, and in that way they were in fact sentenced to irregular stay or to 
the risks of surreptitious labour relations. 

1.2   The background of this analysis and the methodology

For the target EU countries, the current challenge is or should be creating such migra-
tion policies that would be able to quickly respond to the current needs in the labour 
market, while ensuring equal and nondiscriminatory treatment, in other words while 
guaranteeing the upholding of human rights in general. Therefore, what provided an 
incentive for this publication to be created, was, among others, the question: To what 
extent are European countries successful in implementing the policies of migration 
control, and how do they manage to balance the interests of various stakeholders in-
volved in the issue of foreign employment, comprising the state, the majority of soci-
ety, employers, trade unions and in particular the migrants themselves? 

Furthermore we identified an absence of any such comparison of systems of labour 
migration, which could give a comprehensive answer to the question stated above. At 

includes also facilitating access to the appropriate labour force for the capital", quoting from Jessop, B. (2002). The 
Future of the Capitalist State. Cambridge: Polity Press. 
6 Čaněk, M. quoted above; Čaněk discusses the so-called dual precariousness of the situation of labour migrants 
as they are, as well as all the other workers in an unequal position towards the employers, because their living 
depends on performing work for wage. The impacts of inequality are much more significant in the case of such 
workers who do not reach the ideal of a standard labour relation, (i.e., in the context of the Czech Republic, do not 
receive a contract of indefinite duration) and instead they have uncertain jobs with low incomes and low levels of 
legal and social protection. Just like other experts (cf. Sayad, A. (2006). Ĺ immigration ou les paradoxes de l´alterité. 1. 
Ĺ illusion du provisoire. Paris: Raisons d´agir), he identifies the second reason for the precariousness of their situation 
to the fact that, for labour migrants, having a job is not only a necessity but also a condition for their existence in 
the host contry. 
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the same time we hold the opinion that it is important to perceive the whole issue from 
a different perspective than from the local or regional position only. We are convinced 
that it is possible to find examples of best practice concerning the attitudes towards 
labour migrants in other countries and that the Czech Republic can draw inspiration 
from these. Therefore, we decided to compile these texts, the purpose of which is to 
explore the national systems of admission of labour migrants in selected EU countries 
and, based on the research results, attempt to propose an optimal modification of the 
practice of admission and stay of labour migrants. 

The first of the investigated countries, Great Britain, has lately adopted a relatively 
advanced legislation which among others defines forced labour and exploitation as 
a separate criminal offense. This change was followed by a change in the mode of la-
bour inspections and in the attitude of the inspection authorities towards forced labour 
or exploitation including what indicators are to be used in this regard (i.e. in the area 
which is highly problematic in the Czech Republic). Germany, the second of the selected 
countries, is known for its elaborate methodology of labour inspections, among other 
things, with regard to both employers and migrants themselves. Austria, the third of 
the investigated countries, subjects foreigners to a  number of legal restrictions. The 
negative impact of these restrictions is deepened by insufficient measures supporting 
integration. Migration and integration are perceived here from the perspective of se-
curity, and not as a  double-sided social process between migrants and the receiving 
society. Germany and Austria have a shared history of the admissions of the so-called 
“gastarbeiters” in the 1960s and 1970s. This organized recruitment was originally set 
up as a system of circular migration. However, in this respect, the system failed and the 
majority of the migrants did not return to their countries of origin, and the original sys-
tem of temporary labour migration developed into a regulated migration stream.7

Our aim was not only to focus on the individual integration policies relating to la-
bour migrants, but also on setting the whole problem area in the context of the current 
developments at the EU level, including an evaluation of the proposals for the future 
regulation of the common migration policy, and in the context of the framework of ILO 
(International Labour Organization) conventions and their possible revisions. There-

7 See Fassman, H., Reeger, U. Austria: From guest worker migration to a country of immigration. IDEA Working Papers, 
No. 1. December 2008. Available at: http://www.idea6fp.uw.edu.pl/pliki/WP1_Austria.pdf (accessed on 13 June 
2014). See also: Valentová, E. (ed). Zvýšení role neziskového sektoru v oblasti sociální integrace praconích migrantů 
v České republice. [Increasing the role of NGOs in the social integration of labour migrants in the Czech Republic]. 
Association for integration and migration, Prague, 2012. Available at: http://www.migrace.com/docs/130220_
simi_publikace_ke_cteni_dvoustrany.pdf (accessed on 13 June 2014).

fore, comparative methods played a crucial role in the creation of this analysis. We eval-
uated the data and reports on foreign employment, including statistical data, expert 
studies, analytical studies and projects available in this area. In order to be able to make 
any conclusions regarding the individual models of labour migration and their func-
tionality, it was necessary to compare also the conditions of entry to the host country 
and subsequently to the labour market, including the different types of visas and types 
of residence, the presence or absence of admission quotas, the administrative difficulty 
of the entire process including the speed and quality of the decision-making processes 
regarding permits for entry, the complexity of obtaining a validated proof education, 
but also to compare the ways of preventing exploitation or specific programmes for at-
tracting labour migrants. It was necessary to include also other circumstances related 
to the stay of foreigners in the country, be it the extent of social rights or the freedom of 
movement in the labour market (including for example the protection period in case of 
the loss of employment), a comparison of their access to health insurance or an evalua-
tion of various programmes for occupational safety and health at work. 

There are other issues that play a specific role in the assessment of the success of 
individual systems of labour migration. These aspects were also taken into account: the 
access of the employed migrants to permanent residence; the success rate of the return 
programmes; the experience of the host country with accommodating a larger number 
of foreigners or regularization in all possible forms it can take. Another aspect which 
cannot be neglected is an assessment of the experiences of the countries selected for 
comparison with either temporary or circular migration on one hand and with perma-
nent migration on the other hand. We conclude the present publication with proposals 
for working models of labour migration at both the national and the EU level. 

It is well known that in the labour market, female migrants are subject to cumula-
tive disadvantage compared with male migrants, as well as compared with men and 
women from the majority of society. They face several causes of discrimination at the 
same time (discrimination because of gender reasons, because of belonging to certain 
social group and because of ethnicity).8 Therefore we decide to pay special attention 
also to the question of the position of women in the labour market. 

8 The so-called triple invisibility, that is how this combination of factors is termed in academic literature. For fur-
ther details see e.g. Ezzedine, P. Reflecting Gender in the Migration Process. In Collective of Authors (eds.). Migrace 
a rozvoj, rozvojový potenciál mezinárodní migrace. [Migration and devolopment, development potential of inter-
national migration.] Prague: Charles University in Prague, Faculty of Social Sciences, 2011, pp. 229–242. Available 
at http://www.iom.cz/files/Kapitola_11._-_Reflexe_genderu_v_procesu_migrace.pdf. (Accessed on 18 May 2014.)



Foreign workers in the labour market in the Czech Republic and in selected European countries Introduction18 19

Regarding our approach to the study, we chose a time-tested combination of an 
analytically-descriptive method accompanied by a method of classification and si-
multaneously making substantial use of comparison. We made the effort to gather 
a  sufficiently large and representative body of knowledge from both theory and 
practice, to be able to capture and describe the field of foreign employment, or to 
be more precise, the process of labour migration, in the Czech Republic and in the 
selected EU countries from more perspectives – so that the description would reflect 
the reality as much as possible and it would be as thorough as possible. Based on 
this, we then drew some generalizing conclusions and made suggestions with ex-
amples of good practice. 

1.3   Starting points of the analysis and research questions 

It is appropriate to mention that few other topics generate the amount of emotions, 
conflicting opinions and arguments as issues related to the presence of foreigners in 
the labour market manage to do. For illustration, let us have a look at the pre-election 
rhetorics of various political parties during the recently held elections to the European 
Parliament. Although there are common rules at the EU level, regarding the conditions 
for entry and stay of foreigners (not only) for the purpose of employment; measures 
against irregular migration, unauthorized stay, and illegal work; or the fight against 
human trafficking, not to mention various binding international treaties, member 
states still have a relatively wide space for how to handle their labour market issues. 
Despite all efforts to create a single immigration policy, the interests of national states 
still have plenty of room to be implemented. In spite of this fact, 15 out of 26 Czech polit-
ical parties selected for a survey by one of the most popular printed media, responded 
to the question about how they would suggest changing the immigration policy with 
the recommendation of entrusting the control over immigration policy to the national 
states.9 Besides that, Czech political parties drew the attention of voters using the sub-

9 See a poll by MF Dnes, published in this daily newspaper on 20 May 2014 in an article entitled "We will close the 
borders, promise the candidates to the European Parliament" (Uzavřeme hranice, slibují adepti europarlamentu), 
for details see www.idnes.cz.

ject of the abuse of social benefits by foreigners and the imaginary stealing of jobs from 
Czechs by immigrants, in particular third country nationals.10 

Taking a  closer look, it is obvious that at least in the Czech context, foreigners 
(without permanent residence) from outside the EU who stay here for the purpose of 
employment practically cannot abuse state social benefits under the current system 
– and they cannot take jobs away from Czechs either (speaking of the legal labour mar-
ket). With few exceptions, they can only be employed on announced vacant positions 
which, with regard to the qualifications required or because of the lack of available 
workers, cannot be filled otherwise.11 By contrast, either the migrants themselves or 
their family members are systematically discriminated against as far as the area of 
unemployment benefits and health insurance is concerned.12 They have, for example, 
the duty to contribute to the system of social security, but in many cases they cannot 
benefit from it. Migrants also are not entitled to any return of payments in case they 
leave the country permanently. Similarly, they cannot receive unemployment benefits 
before gaining permanent residence, etc. 

It is significant that for the current Czech state of affairs it is predominantly mi-
grants and the cheap labour force who are blamed for the decline of real wages and 
growth of unemployment as they allegedly ruin the price of labour in the labour mar-
ket, thus worsening the position of Czech citizens. However, it is necessary to take into 
account that "in fact it is not foreigners who take jobs away from Czechs, but primarily the 
poorly functioning public administration. In certain sectors, it pays for employers to employ 
unauthorized workers, because they can pay them less, and they do not have to cover the costs 
of social security. The majority of unemployed Czechs would not work under such conditions. 
If we replaced all the migrants working for substantially lower wages, we would have to put 
up with a substantial increase in the prices of certain goods and services". In this context, it is 
important to mention two other important observations. Firstly it is obvious that virtually 
anybody could be blamed for the drop in wages: e.g. young graduates, forced to accept unpaid 

10 See for example manifestos of Czech political parties Věci Veřejné (available at https://www.veciverejne.cz/
program-eurovolby-2014.html, accessed on 14 June 2014), and Úsvit přímé demokracie (available at http://www.
hnutiusvit.cz/program-hnuti/, accessed on 14th June 2014).
11 See Act No. 435/2004 Coll., on Employment. 
12 See e.g. (government) Report on the State of Human Rights in the Czech Republic in 2012, 2013 etc., suggestions 
and opinions of the Consortium of Migrants Assisting Organizations in the Czech Republic (available at http://
www.konsorcium-nno.cz/, accessed on 13 June 2014) or recommendations of the United Nations Committee on 
Economic, Social and Cultural Rights for the Czech Republic dated 23 May 2014, ( E/C.12/CZE/CO/2), available at 
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=E%2fC.12%2fCZE%2fCO%2f
2&Lang=en, accessed on 13 June 2014).
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internships to gain the experiences they need, but also employees in pre-retirement age, willing 
to work part time to keep their job. At the same time, foreigners are not always willing to work 
for less than the domestic population. In many countries with a well-developed model of collec-
tive bargaining, it would not even be possible.13 In the Czech Republic, we do not have (with 
a few exceptions) a well-developed model of collective bargaining that would, among 
other things, include also the labour conditions of foreign employees. Trade unions14 
are interested mainly in the risks connected to the presence of foreigners in the Czech 

13 For this argumentation see Horňáček, J., Matoška, L. Migranti, psanci těchto voleb. [Migrants, the outcasts of these 
elections.] In: A2larm - an on-line daily commentator of a cultural fortnightly (magazine) A2. Available at http://
a2larm.cz/2014/05/migranti-psanci-techto-voleb/. (Accessed on 25 May 2014.)
14 E.g. on 2 February 2009, in an interview for a daily newspaper E15, the president of the Czech-Moravian Confedera-
tion of Trade Unions answered a question about whether the trade unions will "fight for the rights of migrants" as 
follows: "Foreign workers - and this applies in particular to employees from outside the EU - who lose a job and do 
not have a chance to obtain it again, should have an opportunity to go home with dignity. The government which 
has enabled them with its legislation to come to the country should also help them to return. But the Czech em-
ployees come first for us of course," (available at http://www.cmkos.cz/medialni-prezentace/tisk/1306-3). In 2008, 
during the approval process of an amendment simplifying the administrative demands of employing foreigners, 
trade unions unequivocally stood against any "softening of the regulatory mechanisms in the field of employment 
of foreign workers" (see: http://www.cmkos.cz/vyklady-nazory-a-stanoviska/zamestnanost/806-3/stanovisko-cm-
kos-k-navrhu-zakona-o-zamestnanosti) and against the "influx of foreigners to the Czech labour market which is 
coping with growing unemployment" (http://www.cmkos.cz/vyklady-nazory-a-stanoviska/1629-3/informace-cm-
kos-k-volbam-do-poslanecke-snemovny). And not only that, the unions focused more attention on this topic than 
on the criticism of tightening up the rules for receiving assistance in material need. For more detail see Čižinský, P., 
Hradečná, P. Systémy přijímání zahraničních pracovníků s nižší kvalifikací. (Systems of Admission of Less Qualified 
Foreign Workers.) In Východiska migračních politik (Basis of Migration Policies. A study), Consortium of Migrants 
Assisting Organisations in the Czech Republic, Prague, 2012. See also for example Janíčko, P., who gives an accurate 
idea about the attitude of trade unions to migrants when he says that: "CMKOS is an organisations which primarily 
defends the interests of its members who are mostly Czech employees. It is therefore only natural that, while taking 
a stance on individual proposals, CMKOS is mainly focused on their interests and has the major goal of ensuring 
a high level of employment, respectively avoiding the growth of unemployment in the Czech labour market and for 
the citizens of the Czech Republic. In this context, the fact that virtually no foreigners are members of the CMKOS 
presents a certain limiting factor for the activities of CMKOS. It is not caused by the statutes of CMKOS (or the statutes 
of its member unions), but by the lack of interest among foreigners to join the unions. This phenomenon has a wide 
range of causes. The main obstacle for their involvement in the unions is the fact that they are mostly employed on 
a temporary basis, thus not seeing a long-term perspective for their participation within the Czech society. Other 
aspects that play a role are: language barrier, lack of information and a general anti-union atmosphere in society, 
the negative attitude of certain employers towards trade unions, and also the lack of adequate activity of some trade 
unions. The efforts of CMKOS aimed at the protection of the Czech labour market and its actions in favour of the 
employment of domestic workers in particular, grow in importance especially in the period of the confrontation of 
the Czech Republic with economic crisis and the resulting high levels of unemployment. Having said this, it would 
be wrong to see the position of CMKOS as a general refusal of migration and as a discriminatory approach towards 
migrants from third countries. At the core of its position is an effort to prevent such situations that would, in the 
final effect, be the ones to lead to the restrictions of rights of both Czech and foreign employees in the Czech labour 
market.“ For details see Janíčko, P. Postoj ČMKOS k problematice zaměstnávání cizinců a k novele zákona o pobytu 
cizinců. [The position of CMKOS on the problem of employment of foreigners and towards the Amendments to the 

labour market. They claim that foreigners threaten the existing standard of rights of 
domestic employees.15

In contrast, an abuse of the difficult position of migrants by employers is almost 
a  rule because of the repeatedly criticized interconnection of work and residence 
permits, among other things. Regarding this issue, nothing will change despite the 
newly implemented single-permit directive and the new institute of the so-called 
employee card, already facing criticism shortly after its introduction. Another fact 
which is closely connected to the attitude of employers is the fact that restrictive 
immigration policies are breeding grounds for the growth of the black market with 
unauthorized migrants who are under the threat of expulsion in the case of disclo-
sure. This is in fact the view we have been trying to present to both experts and the 
general public for many years. 

As shown above, half of the subjects that ran in the Czech elections to the Eu-
ropean Parliament emphasized the subject of migration in their campaigns.16 
However, in the end, no far-right, nationalist and xenophobic party succeeded in 
the Czech Republic, in contrast to other European countries. The successes of the 
French National Front and the British UKIP were the most remarkable ones; also 
the Austrian far-right movement saw success. In Germany, the former head of the 
far-right National Democratic Party, Udo Voigt, was elected a member of the Eu-
ropean parliament. Voigt openly endorses the Nazi ideology. The electoral slogans 
of this party included: "The whole Europe is flooded by foreigners".17 The elections 
thus led to an unusual increase in the number of eurosceptic populist MEPs. It is 
possible that the strengthening of extreme and anti-immigration parties will have 
an impact on the change of the European approach to the problem of migration 
or foreign policy18 in the long term, yet for the time being it is assumed that their 

Residence of Aliens Act.] Prague, October 2013. Available at http://migraceonline.cz/cz/e-knihovna/postoj-cmkos-k-
problematice-zamestnavani-cizincu-a-k-novele-zakona-o-pobytu-cizincu. (Accessed on 13 June 2014.)
15 Quoted from Pehe, J. Český problem s imigrací [Czech problem with immigration]. ČRo Plus, 21 April 2014. Avail-
able at http://www.pehe.cz/Members/redaktor/cesky-problem-s-imigraci. (Accessed on 14 June 2014). 
16 See for example Jirsa, Z. Czech EP Elections: What are Migrants Doing in the Campaign? (Article). V4 revue, 21 May 
2014. Available at http://visegradrevue.eu/?p=2680. (Accessed on 16 July 2014.)
17 Do Evropského parlamentu se dostal i člen německé krajně pravicové strany (článek). [A member of a German 
far-right party entered the European parliament] (article). Židovský tiskový a informační servis. [Jewish Press and 
Information Service.] Available at http://www.ztis.cz/rubrika/zidovske-komunity-ve-svete/clanek/do-evropskeho-
parlamentu-se-dostal-iclen-nemecke-k. (Accessed on 14 June 2014).
18 See Czech public television - Two lessons of European elections: Increase of nationalism and ignorant east. Czech 
Television, 26 May 2014. Available at: http://m.ceskatelevize. cz/ČT24/Svet/274694-two-pouceni-of-eurovoleb-
narust-and-a-ignorantsky-vychod/, Accessed on 14 June 2014). 



Foreign workers in the labour market in the Czech Republic and in selected European countries Introduction22 23

greater number will most likely result only in an increase in the frequency with 
which we will hear anti-immigration rhetoric, often targeting labour migrants, in 
the Parliament.19 

Although even the individual authors of this analysis hold different opinions on 
this very complex issue, it is possible to agree on the fact that many European coun-
tries deliberately create through their legal regulations second- or even third-class 
employees, who can be exploited, pressurized and abused. 

When summing up the case of the Czech Republic, such criticism is justified.20 The 
critics mainly refer to the fact that the preparations of the new migrant legislation, 
which started in the times of the last right-wing government, aimed at making life 
more difficult for foreigners, using their work and then forcing them out of the coun-
try. What makes matters worse, though, is that such opinions are shared by a  wide 
range of Czech political parties. Among Czech politicians, the only consensus regard-
ing this issue which can be seen relates to the category of highly qualified employees. 
We can say that no political party dares to question the (hypothetical) inflow of scien-
tific elites and genial brains. 

Is it possible then to reduce labour migration to a  group of foreigners who 
come to jobs requiring very high qualifications? It is obvious that, with regard to 
its elite position, this category will be negligible when compared to other foreigners 
in the labour market in terms of numbers. Furthermore, this category is not threat-
ened by any serious form of certain negative implications which are otherwise re-
lated to labour migration in general – or at least not the same form which concerns 
other types of labour migration which we identified based on our long-term experi-
ences. What we have in mind by this is the following: in particular the unprecedent-
edly low levels of employees' rights and their problematic enforceability; uneven 
conditions in the labour market in comparison with Czech employees; the more or 
less real threat of descent into informal economy, being dealt with in a way which 
is not only on the verge of discrimination, but often resembles criminal activities 
in the sense of forced labour; and last but not least the totally unsatisfactory situ-
ation in the field of occupational safety, namely the resulting accidents at work or 
occupational diseases. 

19 See European Policy Centre. June 2014 EPC Policy Update for EPIM. Brussels, 2014. Available at http://www.
epim.info/wp-content/uploads/2014/06/EPC-Update-for-EPIM_June2014.pdf (Accessed on 14 June 2014).
20 See Horňáček, J. Matoška, L., quoted above.

We are on the safe side when we say that European countries compete for highly 
qualified foreigners. However, for many reasons, the economies of individual countries 
usually need foreign employees with lower qualifications also, who are able to main-
tain the required quality of economic production. Many citizens of the host countries, 
including the Czech Republic, wish at the same time that there be as few foreigners as 
possible in their territory and, if they are to be there, then with as few rights as possible. 
On closer inspection, we can hardly find any economic or social benefits for this stance. 

In this momentwe, together with other experts,21 ask the question of whether 
EU member states in the future intend to rely on importing a foreign labour force 
and whether they will compete for new workers, or whether they will chose a dif-
ferent way such as the development of educational programmes aiming to adapt 
the already present domestic and foreign labour force to the actual needs of the la-
bour market. Or will they on the contrary attempt to push foreign employees out 
of the labour market? What strategy will European countries choose in relation to 
foreign employment in the long run? Is there any universally applicable model of 
labour migration? 

Regarding the Czech Republic, it is necessary to mention22 that the importance of 
the subject of labour migration has notably increased during the last years, with an 
estimated peak at the turn of the years 2008/2009. At that time, the state, but also 
the media and other entities, drew a  significant amount of attention to the stories 
of Asian workers who got into debt before coming to the Czech Republic and due to 
the economic crisis and the strict setting of Czech legislation, their ability to pay these 
debts off came under threat.23 To some extent, this development corresponds with the 
growing interest of human right organizations in labour migrants, but also with the 
development within the EU.24

21 See Horáková, M. Umíme využít pracovní potenciál cizinců? [Do we know how to make use of the labour potential 
of foreign nationals?]. In: Langer, T., Veteška, J (eds.). Další vzdělávání ve světě migrujícího trhu práce [Further edu-
cation in light of the migrating labour market]. International conference proceedings. Jan Amos Komensky Univer-
sity, Prague, 2009. Available at http://praha.vupsv.cz/Fulltext/Do_1493.pdf (accessed on 5 June 2014).
22 For more details see Čižinský, P., Hradečná, P. Systémy přijímání zahraničních pracovníků s nižší kvalifikací [Sys-
tems of Admission of Less Qualified Foreign Workers.] (quoted above) 
23 E.g. the daily newspaper Lidové noviny dated 5 February 2009, published an article with the title: "Zoufalý Viet-
namec drží hladovku" [A desperate Vietnamese goes on hunger strike] see http://www.lidovky.cz/ln-zoufaly-viet-
namec-drzi-hladovku-duu-/zpravy-domov.aspx?c=A090205_204238_ln_domov_tma 
24 A gradual change of priorities can be seen in the changes in terminology. The Treaty of Amsterdam of 1997 used 
the term "common asylum and immigration policy". In contrast to that, the French Presidency in 2008 pushed 
through the adoption of European Pact on Immigration and Asylum, where migration already holds the first place. 
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There is an agreement among experts dealing with migration that25 compared to the 
situation cca. Twenty years ago, the subject of labour migration has become relevant 
again. Consensus exists also in the fact that one of the main issues to be addressed is 
the way in which developed countries can solve their structural lack of labour force for 
unqualified positions by means of migration. What dominates the present debate is the 
view that migration as such has a great potential for the development of poorer coun-
tries and that, to enhance this effect, it is desirable that labour migration be as circular 
as possible. That is why we took a closer look at the topic of circular and temporary mi-
gration in our analysis. Among others we look for an answer to the question: is it appro-
priate to introduce programmes of temporary labour migration, and is it an adequate 
way of addressing the lack of unqualified work force in developed countries? 

Finally we can state that in all the selected countries analyzed for their policies to-
wards migrants in the labour market, restrictions related to the effort to reduce the 
rights of these persons can also be found (although in greater or lesser degree). They 
are reflected for example, in the limited possibilities to extend the duration of stay or 
in other things. But, speaking of European countries, is this position beneficial? Un-
derstandably we put emphasis on the Czech Republic and therefore we look into the 
question of whether we take the same approach as other European countries: Do we 
use the same motivational elements in our efforts to guarantee the needed amount 
of labour force in the right moment, and do we proceed at least as efficiently as the 
countries involved in the comparison? We are thus also interested in the question of 
whether our country is competitive in this respect and, if so, what are the limits and 
possible risks of its competitiveness. 

1.4   Terminology

In the following chapters we work with many terms which are specific to the area of for-
eign employment. Generally, we give an explanation of the respective terms in individual 
sections. However, it is suitable to specify certain terms already in the beginning. Last but 

25 E.g. Castles, S. Back to the Future? Can Europe meet its Labour Needs through Temporary Migration? Working 
paper No. 1. International Migration Institute, University of Oxford, 2006, and others.

not least we would like to mention that in the text we prefer using the generic masculine, 
even though we understand it is not quite precise in describing the target group. 

Probably the most frequently used term in this publication is the word migration, 
expressing in its meaning the transfer of individuals and groups in space. Migration 
can be internal or external. It is the case of internal migration when a person moves 
within one country. External migration takes place outside the borders of the country 
of origin or the country of last permanent residence of an individual. A criterion con-
cerning integration into migration movements is usually the length of stay or legal 
status. Economics treats migration as the international movement of a labour force, or 
as the mobility of one of the production factors. It understands migration as the "rela-
tively voluntary, mostly economically motivated movement of people across borders 
of a country for the purpose of a relatively long-term or permanent residence."26 As it is 
usually stated, this movement, together with natality and mortality, is a key element 
in the process of population development. Migration has a significant influence over 
the social and cultural changes of a population at all levels.27 

A  migrant is a  person, who moves from one place to another. When a  migrant 
leaves a region (we consider a country to be a territorial unit in this case), he is called 
an emigrant. And vice versa, when a person comes into a territory, it is an immigrant. 
A labour migrant is, then, every person changing his place of residence in the sense 
of the above-mentioned definition for the purpose of labour. Within a wider concept, 
a labour migrant is also a person whose primary intention for the movement was not 
work, however, who then started performing work in the host country (typically asy-
lum seekers or foreign students, etc.). 

In the global context, the term foreigner defines the status of a person in relation to 
a country from which s/he does not originally come, i.e. a person is perceived as a for-
eigner from the perspective of another country, the nationality of which s/he does not 
hold. In the European context it is a person who is not the citizen of any EU member 
state. The Czech Republic, being one of the EU member states, divides foreigners into 
two groups. To the first group belong those foreigners and their family members who 
come from EU countries, Switzerland, Latvia, Norway and Iceland. The second group 

26 Cf. Ocásková, K. Evropská migrace a multikulturní společnost [The European Migration and Multicultural Society 
- a  diploma thesis]. PdF MU, Brno, 2006. Available at http://is.muni.cz/th/66198/pedf_m/kopletni_diplomka.pdf. 
(Accessed on 5 June 2014). Quoted from Cihelková, E and coll. : Světová ekonomika - základní nárys a nový vývoj. 
[The world economy - basic overview and new trends of development]. Lecture notes, VSE, Prague, 1996. 
27 See the terminological dictionary of the Ministry of the Interior of the Czech Republic (MVCR), available at http://
www.mvcr.cz/clanek/terminologicky-slovnik.aspx. (Accessed on 5 June 2014.) 
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consists of foreigners from third countries who come from other than the above men-
tioned states. A foreigner is defined as "natural person who is not a citizen of the Czech 
Republic, including the citizen of the European Union” under the Act on Residence of 
Aliens in the Czech Republic.28 The terms foreigner, alien and migrant are considered 
synonyms in this publication used as synonyms and are used interchangeably. 

A foreigner has the right to remain in our territory when meeting legal requirements. 
In that case we speak of legal residence or stay. If the legal requirements are not met, we 
refer to his or her stay as illegal, unauthorized or irregular. However, e.g. the European 
Parliament holds the view that the term illegal alien (migrant) induces "very negative 
images" and EU member states as well as EU authorities should prefer such terms as 
unreported worker (migrant) or person without documents/undocumented migrant.29 

In this context, we further mention the term irregular (illegal, unauthorized) mi-
gration. According to the Czech Ministry of the Interior (MVCR), what falls under this 
definition is: unauthorized entry into the territory of the country or unauthorized de-
parture, i.e. an illegal crossing of the outer Schengen border of the Czech Republic; also 
unauthorized stay at our territory, or alternatively a stay contrary to the purpose for 
which the residence permit was issued. Such a situation as when a foreigner stays in 
the territory of the host country legally but at the same time violates labour or other 
regulations for employment and business is sometimes described as quasi-legal. This 
description is the subject of debate and does not correspond with the above-men-
tioned definition of illegal migration, as viewed by the MVCR. According to the MVCR, 
such stay violates the purpose for which the residence permit was issued and therefore 
is illegal in nature.30 

Here we must mention that in this publication, we use the terms illegal (foreigner, 
migrant, migration) and also irregular or unauthorized without any intention to induce 

28 See Section 1 paragraph 2 of Act no. 326/1999 Coll., on the Residence of Foreigners in the Territory of the Czech 
Republic and amendments to certain other acts, as amended (hereinafter “Residence Act”). 
29 See e.g. Article 159 of the European Parliament resolution of 14 January 2009 on the situation of fundamental 
rights in the EU 2004-2008 (2007/2145(INI)).
30 Cf. Čaněk, M., quoted above, who states that the term quasi-legal refers to such a situation when the migrants are 
in the country legally but their work is associated with violations of labour law and other regulations for the em-
ployment and entrepreneurship of migrants (Drbohlav et al. 2009: 4; Nekorjak 2009). Ruhs and Anderson use the 
term "semi-compliance (with the rules)". It is according to them "a distinct and contested space of (il)legality that serves 
important functions. It allows employers and migrants to maximize economic benefits from employment while 
minimizing the threat of state sanctions for violations of immigration law." (Ruhs, Anderson 2010b: 195). Disputes 
concerning quasi-legality refer to the complex and dynamic process of creating legality/illegality and the ambiguity of borders 
between "legality" and "illegality" in a modern state (Heyman 1999)."  

any negative connotations and with the awareness that from a philosophically-ethical 
perspective, it is self-evident that people by definition cannot be illegal. Also other 
terms which are used in relation to foreigners (e.g. undocumented, without papers, 
etc.), in our view, do not adequately capture the human rights aspect. In our opinion, 
these terms are burdened with similar imperfections regarding the correct depiction 
of the described phenomenon and/or the personhood of the target group as holders 
of human rights, guaranteeing decent human existence. 

It is only pro forma that we note that another relatively frequent term – migration 
policy (understood in the sense of migration policy of the EU) means and describes 
a set of rules (and also plans and strategies) regulating the entry and residence of na-
tionals of other (third countries) in the territory of the host countries (i.e. in the terri-
tory of the EU countries). Those rules lead to both direct and indirect regulation or, al-
ternatively, management (or control) of the cross-border movement of people (in the 
case of the EU, it is movement across its outer borders) and of their stay in the states of 
which these persons are not citizens. 

It follows from the nature of this publication that we address the issue of the labour 
market. Labour market can be defined as the meeting point of supply and demand 
of labour, where the supplying and demanding enter mutual relations to determine 
the price of the supplied and demanded goods from both of their perspectives as well 
as with respect to the needs of the economy of the state. Conditions and the position 
of persons in the labour market are defined by the law. Therefore, we can say that the 
labour market is more or less regulated. A labour market based on illegal labour can 
be described as illegal (alternatively irregular), another term used is also unofficial or 
informal. These more or less identical terms describe basically the same thing: the fact 
that a  certain proportion of the relations in the existing labour market is subject to 
rules outside any legal framework. 

As it was already mentioned, the term unauthorized labour (also illegal labour, un-
documented labour, etc.) can be briefly described as follows: a natural person does not 
work for another legal or natural person on the basis of an employment relationship or 
any other contract. Besides that, in the case of foreigners, the work performance also 
breaches the legislation regulating the employment of foreigners. We talk about il-
legal labour also in the cases when foreigners are hired as entrepreneurs to hold posi-
tions in which they clearly operate as employees. 

Further, equally important terms applied in this publication are defined separately in 
the individual chapters for an easier orientation in the text. We are also aware of certain 
simplifications in the definitions used, given by the extent and focus of this analysis. 
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2.1   Theory for practice

As mentioned in the previous chapter, we perceive migration as any long-term change 
of residence of a person or a group of people. In this publication we focus predomi-
nantly on international migration, meaning a movement of people or groups of peo-
ple across state borders. In order to better understand the phenomenon of migration, 
it is crucial to realize that migration does not take only one form; furthermore the form 
itself can evolve and change. One of the many cases of such a transformation is the 
perception of migration over time. A closer look at everyday life and, more importantly, 
into the intentions of migrants reveals that the commonly applied classification of mi-
gration as temporary, long-term or permanent often does not match the original plans of 
migrants. For example migrants who arrive expecting a stay of one year or less, when it 
is possible in the host country, often decide to remain longer. 

It is also just as important to consider the attitude of the host countries when it 
comes to setting migration policies – it matters whether and to what extent they rec-
ognize that migration is a natural phenomenon which cannot be fully controlled, but 
it can be channelled. The reason being that there are human beings involved, each 
with their own will and multiple motives for their decisions, rather than things which 
can be moved from one place to another more or less arbitrarily. To understand what 
options governments have to channel migration, it is important to understand the 
causes of migration and the way it functions. Looking deeper into migration theories 
which deal with this topic, we find that it is a particularly interesting issue connect-
ed to fundamental questions (What are the real reasons behind migration? Why do 
people from a particular country migrate? What takes them to a particular country?). 
Exploring these questions brings essential knowledge for setting migration-related 
policies. Individual migration theories are fundamentally affected by the respective 
field which defines the perspective applied to the theory (economics, geography, so-
ciology, etc.). They are also affected differently depending on what type of migrating 
unit they choose to analyze (individuals, households, etc.), what other variables they 
reflect (time, micro or macro view, national or international context, etc.), and their 
primary focus (beginning of migration, sustainment of migration, etc.).

Although certain migration theories can complement each other, mostly they 
provide a  different perspective and therefore also different answers regarding the 
reasons, causes and trajectory of migration, as well as regarding whether and how 
we can influence migration. The absence of a single comprehensive migration theory 
and the range of answers to these questions does not necessarily make the situation 
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unclear, rather it fosters a deeper understanding. For instance the network theory ap-
plied to migration explains well the importance of mutual contacts and information 
sharing among migrants; institutional theory explains the roles of stakeholders who 
influence migration; and neoclassic microeconomic theory explains the behavior of 
migrants from the view of individual choice and calculation of costs and benefits, etc. 
We consider understanding different migration theories, or rather reflecting different 
approaches towards migration, as well as the awareness that migration is a  natural 
phenomenon, crucial for the establishment of migration policies. Unfortunately, the 
current debate is dominated by a one-sided understanding of migration and migrants 
are still perceived predominantly as commodities and not as people with their own 
reasons and decision-making capacities. Castles and Miller aptly point to this prob-
lem (p. 33, 2009): The failure of policy makers and analysts to see international migration 
as a dynamic social process is at the root of many political and social problems. The source of 
this failure is often one-sided focus on economic models of migration, which claim that migra-
tion is an individual response to market factors. This has led to the belief that migration can be 
turned on and off like a tap, by changing policy settings which influence the costs and benefits 
for migrants. But migration may continue due to social factors, even when the economic factors 
which initiated the movement have been completely transformed.

In response to many of the questions we ask throughout this text, what is crucial is 
the setting of migration policies. A legitimate government policy usually aims for (i.e. 
prefers or enables/makes harder or impossible) certain types of migration: e.g. from 
the point of view of causes: labour migration (highly qualified or unqualified), family mi-
gration, migration for studies, migration for protection, etc. and comes up with different 
policies regarding voluntary migration and forced migration (most often with asylum 
policies) or regarding legal and illegal migration. Nevertheless, a question which some-
times arises is whether individual countries really know or can know what their goals 
are in the area of migration. Another question is connected to achieving these goals: 
what means are appropriate to use, and which ways should be avoided?

2.2   Categorization of labour migration

Before we start getting familiar with the respective types/categories of labour migra-
tion, it is important to stress that these categories are usually subject to change (for 

instance, voluntary migration can change to forced migration), and although they do 
not necessarily have to change, in time, such a  change may occur. Furthermore, mi-
grants usually fall into several different categories of migration depending on the per-
spective we use when looking at migration.

The above-mentioned categories of voluntary and forced migration can have 
and usually have links and connections with the labour market. The same applies 
to authorized and unauthorized migration. Migration is a  consequence of many 
either stimulating or deterring factors which need to be taken into account in 
a comprehensive way. The attractiveness of the labour market environment (both 
legal and informal) of both the country of origin and the target country; in particu-
lar the situation in the labour market and its structural inequalities (e.g. the legal 
framework, unemployment levels, average wage, openness of the labour market, 
etc.), belong among certain major factors influencing migration – while bearing in 
mind the complexity of both the foreigners' motives and the interests of the host 
state and society.

The already-mentioned division of labour migration into voluntary or forced de-
serves special attention to begin with. In the case of voluntary migration, the foreign-
er himself or herself makes decisions based on the maximization of his or her own 
profits, gaining new pieces of experience or other advantages. In the case of forced 
migration, the aspect of free will is missing,31 although the distinction between both 
cases can be rather subjective. In particular, the category of forced labour migration, 
comprising human trafficking for the purpose of labour exploitation32 and also the 
abuse of domestic workers, is a phenomenon that has attracted significant attention 

31 Forced labour migration in this context is understood as one of the categories of forced migration in general, 
containing other subcategories; for example we talk about forced migration caused by armed conflicts, natu-
ral or chemical disasters, famine and even by the implementation of certain types of development projects 
(e.g. for the protection of certain areas) or by development projects focused on construction (building of water 
dams, etc.). We are aware that there are various definitions of forced migration, some authors distinguish 
between violent migration and forced migration (e.g. Peterson, W., quoted from Drbohlav, D., Uherek, Z. Re-
flection on Migration Theories, available at http://web.natur.cuni.cz/ksgrrsek/illegal/clanky/uherek-teorie.
pdf), (accesed on 2 June 2014).
32 The European Court of Human Rights defines forced labour in the light of Art. 2 of the Convention Con-
cerning Forced or Compulsory Labour, 1930 (No. 29) - According to this definition, it is "all work or service 
which is exacted from any person under the menace of any penalty and for which the said person has not offered 
himself voluntarily". The Convention Concerning Forced or Compulsory Labour was implemented under Act  
No. 506/1990 Coll. in the Czech Republic. The Convention is available for example at: http://www.mpsv.cz/
files/clanky/1171/029.pdf / http://www.ilo.org/dyn/normlex/en/f ?p=NORMLEXPUB:12100:0::NO::P12100_
ILO_CODE:C029 (accessed on 7 July 2014).
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recently and rightly so, both because of its huge dimensions as well as because of the 
related negative effects in the field of human rights.33

One of the basic ways to categorize labour migration may be whether it is legal 
migration or illegal, or rather not illegal but irregular/unauthorized/undocumented. 
Governments do support legal migration in various modifications and levels of inten-
sity, and they frame conditions for it. By contrast, they attempt to minimize or pref-
erably completely eradicate34 undocumented labour migration, either by the use of 
repressive tools (financial sanctions, bans on entry into the country, deportations, etc.) 
or alternatively they implement liberal instruments (regularization programmes, fi-
nancial bonification on leaving the country, etc.).

When we get back to the classification which is directly linked to migration, 
then, on all accounts, the typology of labour migration includes a  division into 
both supply-determined and demand-determined migration. This classification 
is based on which side initiates migration, i.e. whether the first impulse came 
from the target country or the foreigners themselves. This classification again 
does not apply exclusively to labour migration; however, in the labour migra-
tion field especially, supply and demand examples are clearly identifiable. As de-
scribed in the introductory chapter, the competition of the majority of (not only) 
European countries for highly qualified foreign workers (see e.g. Green card or 
Blue card programmes) can be used as an example of a typical supply-determined 
migration. In this context, the risk of the so called brain drain phenomenon is of-
ten mentioned, while brain drain affects mainly the countries of origin. Although 
the problem of highly educated elites leaving the country is usually attributed to 
developing countries, it can be seen with an increasing frequency also within the 

33 According to the information published in the Proposal for a Council Decision on the position to be adopted on 
behalf of the European Union at the 103rd session of the International Labour Conference concerning the Recom-
mendation to supplement the Forced Labour Convention No. 29 (1930), of the International Labour Organisation, 
adopted in Brussels on 14 April 2014, the International Labour Organization estimates regarding the number of 
victims of forced labour in the whole world reach at least 20.9 million persons, which is an enormous number. For 
details see e.g. http://ec.europa.eu/transparency/regdoc/rep/1/2014/EN/1-2014-239-EN-F1-1.Pdf (accessed on 8 July 
2014).Thus the Forced Labour Convention will probably see through a revision it rightly deserves, and which will 
help to tackle shortcomings in the implementation of measures for combating human trafficking for the purpose 
of forced labour. We find the attempts of states to tackle this issue in many other legislation documents, see e.g. 
Directive 2011/36/EU of the European Parliament and of the Council of 5 April 2011 on preventing and combating 
trafficking in human beings and protecting its victim, etc.
34 It is important to mention that it is - de iure - logically the (un/suitable) legislative framework of a specific migra-
tion policy that creates or defines illegal migration; both legislative and non-legislative legal measures related to 
migration, naturally to a large extent, determine the number of irregular migrants in a given country.

European Union. Losing domestic workers to a foreign country in connection with 
the so called supply-determined migration is however not a matter linked to the 
segment of highly educated groups of employees only, but it concerns also spe-
cific crafts and other services with an identified lack of labour force in the host 
country35 (e.g. nurses). In contrast, demand-determined migration is frequently 
associated with foreigners of low qualification arriving to the host country be-
cause of their own impetus. The risk for the host country can be a massive growth 
in the number of migrants in its labour market, or more precisely, the associated 
phenomena such as the pressure to reduce wages or employment standards in 
general and the replacement of native employees by foreigners. Furthermore, 
there are concerns in the host countries that these persons will not be able to 
maintain employment in the long term and will subsequently become burdens to 
their social systems. Thus it can be said that the governments are in general cur-
rently trying to reduce demand-determined migration as much as possible (see 
e.g. the temporary restrictions on the free movement of workers within the EU for 
the new member countries).

Another aspect to consider regarding the classification of migration may be 
whether we look at labour migration (the migrant lives and works in the terri-
tory of the host country) or commuter migration36 (the foreigner remains a per-
manent resident of the source country, but commutes to work in the host country: 
either daily, which is an option mainly for work activities near the state borders, 
or within a very short span, typically with a weekly frequency). The undisputable 

35 Among other terms used in this context, one can find the so-called brain exchange (which is a mutual interna-
tional exchange of qualified employees, represented particularly by employees of multinational corporations; in 
this way domestic experts go abroad and in their place come foreign experts) or brain circulation, meaning a re-
peated or more precisely reversed movement of workers with tertiary education between the country of origin and 
the target country. The temporary or permanent returns to countries of origin can even result in the brain gain phe-
nomenon, attributed to the situation when profits from emigration outweigh the losses and emigration therefore 
has a positive effect for both the source country and the host country (e.g. gains in the form of skills and experience 
obtained, remittances, new business networks, etc.). For further details see e.g. Schroth, J., Stojanov, R. . Brain drain 
/ Brain gain / Brain circulation In: Migrace a rozvoj, rozvojový potenciál mezinárodní migrace. [Migration and devel-
opment, development potential of international migration] Collective of authors, Charles University, Prague, 2010, 
pp. 72–90, available at http://www.iom. cz/files/Kapitola_4._-_Brain_drain__Brain_gain__Brain_circulation.pdf 
(accessed on 5 June 2014) or Lenomar, A. International Labour Migration in Selected European Countries (diploma 
thesis). Masaryk University, Brno, 2010. Available at: http://is.muni. cz/th/50555/esf_m_a2/DP-Ales_Lenomar-TEXT. 
pdf (accessed on 5 June 2014).
36 It is necessary to add here that commuter migration does not meet the condition for migration stipulated above, 
which is a long-term change of residence. 
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advantage of commuting consists in the fact that the foreigner usually receives 
higher wages in the host country, while his or her costs in the home country are 
lower compared to the costs s/he would have to cover if s/he lived in the country 
to which s/he commutes. 

Returning to the time criteria mentioned in the introduction, we can easily clas-
sify labour migration according to the length of its duration. Based on this aspect, 
we can differentiate permanent or more precisely long-term labour migration 
(usually in the length of two and more years37), from short-term migration; a typi-
cal example of which are seasonal workers. Mutual and time-limited employ-
ment for the purpose of improving language skills and professional know-how or 
intercultural exchanges is specific in its nature. Another special category can be 
included to cover such cases when an employee departs to work abroad on the 
instruction of his or her employer. The employee works abroad for this employer 
on a  specific task for a  limited time period; the duration of this stay is known in 
advance. Thus the employee remains tied by the employment relationship to his 
or her original employer, but on his or her instruction s/he works temporarily in 
another country. This category of labour migration, i.e. sending workers abroad, is 
currently frequently discussed in the context of the directive concerning the post-
ing of workers in the framework of the provision of services,38 recently adopted by 
the European Parliament.

37 See for example Mazúrová, Z. Labour migration and its impacts on the labour market (diploma thesis). Masaryk 
University, Brno, 2008. Available on the http://is.muni.cz/th/99548/esf_m/Diplomova_prace_mazurova.pdf, (ac-
cessed on 8 June 2014).
38 For further details see European Parliament legislative resolution of 16 April 2014 on the proposal for a Directive 
of the European Parliament and of the Council on the enforcement of Directive 96/71/EC concerning the posting 
of workers in the framework of the provision of services (COM(2012) 131). Available for example at: http://www.
europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2014-0415+0+DOC+XML+V0//EN (accessed 
on 8 July 2014). The new directive should primarily target for example such companies that post their workers 
abroad just for official records and establish so-called letter box companies in countries where there are lower 
costs of social contributions for employees and the execution of other employee rights is less costly, too: by doing 
that, they try to evade social and other standards of their home country by formally operating abroad and only 
"posting" their employees to the home country. Similarly, the directive should be aimed against such companies 
which make their employees into fake entrepreneurs, thus finding a way to lower their costs significantly in some 
countries. Through these frauds, the companies in question abuse the Directive No. 96/71/EC concerning post-
ing of workers in the framework of the provision of services, which enables companies to post workers abroad 
temporarily and regulates the minimal protection which the employers posting employees to another Member 
State must guarantee to their workers, for the period of exercising work in the territory of the EU Member State. 
According to some opinions, even the new regulation, though, will not effectively prevent abuse of the norm (see 
for example Krutílek, O. Nepřipravme se o  jednu z  mála skutečných svobod EU [Let's  not deprive ourselves of 

Last but not least, it is necessary to mention the division into circular migration, 
i.e. repeated labour migration and temporary labour migration,39 in contrast to 
lasting or permanent migration. In the latter case, the migrant spends the rest of 
his or her life in the host country and sometimes even receives the citizenship of 
the country. 

As some sources state,40 the difference between circular labour migration and 
temporary labour migration consists in the fact that circular migration can be 
regarded as a  certain movement of foreign employees back and forth between 
the EU and the country of origin (and it includes a  change of residence, unlike 
commuting) which is made possible for example through established conditions 
for a simpler (re-)entry of this type of migrants, while the temporary migration is 
rather a one-off movement followed by a time-restricted stay in the EU.41 In an-
other concept,42 the difference is seen in the fact that while temporary migration 
includes all forms of movement which do not have a permanent character, circu-
lar migration is a  category of temporary migration which contains recurring re-
turns of the migrant and cyclical patterns of movement which are part of the per-
manent mobility of the migrant between the place of origin and the target des-
tination. From yet another point of view, circular migration is a term describing 
social reality, i.e. the movement of a certain individual between his or her country 
of origin and the target country, while this person can chose freely whether to 

one of the true freedoms of EU]. In: Revue politika, 6/2010 available at http://www.revuepolitika.cz/clanky/1322/
nepripravme-se-o-jednu-z-mala-skutecnych-svobod-eu ), (accessed on 9 June 2014). Besides that, the critics draw 
attention to the only actual objective of the directive: to reduce the numbers of foreign staff from the poorer coun-
tries of the European Union in the territory of its richer states (see e.g. Euroskop, available at https://www.euro-
skop. cz/8958/23959/clanek/ep-schvalil-nova-pravidla-pro-vysilani-zamestnancu-do-zahranici/. ČTK, on 17 April 
2014 (accessed on 9 June 2014).)
39 Neither of the terms circular or temporary migration appear in the Czech legislation, thus, their general definition 
is not available.
40 See e.g. EMN Study – Temporary and Circular Migration: Empirical Evidence, Current Policy Practice and Future Op-
tions in EU Member States. The Czech Republic. Study of the European Migration Network, 2010. Available at: http://
ec.europa.eu/dgs/home-affairs/what-we-do/networks/european_migration_network/reports/docs/emn-studies/circular-
migration/05a._czech_republic_national_report_circular_migration_version_2nov2010_en.pdf. (Accessed on 8 July 2014).
41 For further information on the topic see e.g. K. Newland and A. Terrazas of Migration Policy Institute in their con-
tribution to the Global Forum on Migration and Development in 2009. The authors state that circular migration is 
not to be confused with the usual understanding of temporary migration, which does not establish the dynamics of 
a permanent engagement of the migrant in both countries. Available at http://www.gfmd2009.org/UserFiles/file/
RT%202_2%20NEWLAND_TERRAZAS%20paper%20%28EN%29%5B1%5D.pdf.
42 Hugo, G. Circular Migration and Development: an Asia-Pacific Perspective (article), 2007. Available at: http://
aa.ecn.cz/img_upload/6334c0c7298d6b396d213ccd19be5999/GHugo_CircularMigrationAndDevelopment.pdf (ac-
cessed on 9 July 2014).
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continue migrating this way or to remain in one of these countries. In a simplified 
way, circular migration can be understood as a social phenomenon43 and the pro-
gramme of temporary labour migration as a policy. However, the programme of 
temporary labour migration can be one of the tools helping to achieve the desired 
effect of circularity.44

2.3   Policy of migration control in relation to the 
labour market

As we have already outlined, various systems of worker admission can be generally 
assigned to a category which can receive the comprehensive label: policy of migration 
control. With a certain level of simplification, though, it can be stated that from the le-
gal perspective, labour migration represents the only/last segment of migration which 
may be still regulated, reduced and possibly even completely eliminated by modern 
democratic states. Regarding family migration (the so-called family reunification) or 
humanitarian45 migration, human right standards of international law restrain migra-
tion policies of individual countries. This also applies, given the perspective of EU law, 
to a certain extent to the migration for studies.46 Within the EU there is of course – as 
a result of the freedom of movement – to a large extent also limited space for the con-
trol of labour migration when concerning the citizens of other EU Member States. At 
least from the legal perspective, labour migration of third country nationals is thus 
the main topic for the people responsible for the creation of migration policies in the 
states analyzed in this study.

43 In this concept, circular patterns of migration are usually classified based on their length as temporary migration or 
seasonal labour migration, and according to the qualification achieved as low, medium or highly qualified migration.
44 See Čižinský, P., Hradečná, P. Systémy přijímání zahraničních pracovníků s nižší kvalifikací [Systems of Admission 
of Less Qualified Foreign Workers]. In: Basis of Migration Policies. a study, Consortium of Migrants Assisting Organi-
sations in the Czech Republic. Available at: http://www.konsorcium-nno.cz/dokumenty-ke-stazeni. html  (accessed 
on 5 June 2014).
45 It does not comprise only refugees as defined by international law, but also other forms of forced migration and 
possibly also other foreigners in situations which are complex from a humanitarian or legal perspective (e.g. vic-
tims of human trafficking or persons without citizenship).
46 The Council directive 2004/114/EC on the conditions of admission of third-country nationals for the purposes of 
studies, pupil exchange, unremunerated training or voluntary service

The first question a policy maker in the area of labour migration control should 
ask, should read as follows: Is it really necessary to regulate this field (or certain 
segments of this field), and if yes, to what extent is it actually possible? The urge 
of modern democratic states to control the movement of people for work is not 
self-evident, and it is a very illogical element of the ideology of a modern deregu-
lated economy that takes pride in its victory over centrally planned economies. 
In this context, it seems reasonable to mention the opinion that it is impossible 
to control migration, since it can be only channelled; it would, however, deserve 
a debate in its own right, and this is not in direct relationship to the content of this 
study. This applies not only in the sense that even a very repressive government 
policy does not always succeed in closing down the migration stream and fence 
building may turn out a futile enterprise, but also to the opposite case: Namely 
that even relatively generous incentives will not necessarily induce a  migration 
stream, and the effort of a state to invite those migrants, who are in demand, can 
also turn out as a failure. In any case, it is necessary to have in mind that a modern 
democratic state may impose regulations only on those migrants who are inter-
ested in moving to its territory, and there are often less people interested in doing 
so than might appear to be the case to those concerned about the "flooding" of 
their country by foreigners.

If a state decides to regulate labour migration, it must also define what inter-
ests it intends to foster by its migration control policy, or more precisely, what so-
cial effects it wants to achieve by its migration policy. The so-called ‘safety values’ 
come to mind at this point. Safety is a term used broadly in the context of migra-
tion, and the analysis of it would also completely exceed the scope of this study. 
Nevertheless it may be said that in the practice of European states, what is meant 
by safety is not only the protection against crime, but also the interest of power of 
the institutions making decisions on the rights of migrants and respect towards 
the resentments of the majority of the population against migrants. The second 
area of interest which is taken into account can be economic profit, both for pub-
lic budgets as well as for private entrepreneurs. Other possible interests are: de-
mographic concerns, cultural exchange and enrichment or an effort to contribute 
to the solution of humanitarian problems or towards creating a cohesive society. 
Based on the decision concerning a particular one from these values or yet other 
values, it is then possible to make a decision on two basic political issues concern-
ing migration: 
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<right> who will be allowed to immigrate (primarily cultural, economic or educational 
criteria can be applied) and

<right> what status will these migrants have in the host country (will it be migration for 
a definite period of time set in advance only, without the possibility of extension? Ef-
fective return mechanisms are an integral part of such a  migration policy; they en-
able the state in case of a need to make the migrants efficiently and quickly leave the 
country and return to their country of origin. Or is the government trying to attract the 
migrants to settle in the country and welcomes their full integration into the host so-
ciety?), and also what rights will these migrants have? – for example the right to bring 
their family, the right to change their employer, etc. 

The last questions to be addressed are regarding the means the state wants to 
utilize to promote its above-defined objectives. Such means may include vari-
ous incentives and benefits (e.g. tax reliefs, allowances for reintegration upon 
return to the country of origin, accelerated procedures to gain residential/citi-
zenship rights, etc.), but also threats and sanctions (e.g. the restriction of resi-
dence rights in the case of failure to learn the local language, criminal sanctions 
for breaching the residence regime, etc.). Taking into account for example cer-
tain current issues concerning the closely watched activities related to migra-
tion in the Mediterranean Sea (Malta sells its state citizenship, whereas this 
"naturalization policy" is executed by a private company; at the same time, Italy 
threatens by criminal prosecution those fishermen who would help the drown-
ing refugees by the shores of Lampedusa), we can see that European states still 
have a relatively wide range for the selection of means to achieve their migra-
tion objectives. 

A  general question which arises, and which will naturally draw our attention 
in the following chapters, is whether the migration policy, or more accurately the 
policy of migration control, should allow (or even oblige) the labour migrants (pos-
sibly only some of them) to settle and integrate into the society in the host coun-
try, or whether it should rigorously insist on the principle that labour migration 
remains temporary, and because of that (some) migrants are to be forced to depart 
after a certain period of time? We consider this question very relevant and topical, 
and not only in the Czech Republic but all over Europe. 

2.4   Harmonizing the needs of foreigners and target 
countries as a condition sine qua non 

European states attempt to set such a policy of controlled (selective) migration able to 
respond in a flexible way to both the current and future needs of the labour market, 
but we are of the opinion that these attempts have so far been of very limited suc-
cess. As experts state,47 the demand for foreign employees in the current capitalist 
economies is explained by the growing flexibility and deregulation of the economy, 
among other things, which jointly create the need for cheap labour force from abroad. 
It is of course completely within the competencies of each country what specific ap-
proach to labour migration it will choose regarding migration management and what 
criteria for the admission of foreigners to the labour market it sets – in the European 
area, however, established common rules need to be adhered to. Nevertheless, it is 
always necessary to bear in mind that the approach chosen and the political, and sub-
sequently legislative, decisions taken do not import only a labour force in the sense 
of certain goods, but also specific individuals with all the rights they are entitled to 
because of the nature of human existence. Therefore, the interests of the migrants 
should not be left out when discussing issues connected to migrant employment; this 
is, though, currently often the case in many European countries and in fact also in the 
whole of the European Union. We consider such systems of migrant employee admis-
sion completely unacceptable and, in their long term consequences and impacts, also 
dysfunctional.48

47 See Čaněk, M.  Když chybí politický zájem o  rovnoprávné postavení pracovních migrantů a  migrantek. [When 
there is a  lack of political interest in the equal position of labour migrants.] Přístupy odborů a  inspekce práce 
v České republice. [The approaches of the trade unions and the State Labour Inspection Office in the Czech Repub-
lic.] Migraceonline, Praha, 2012. Available at http://www.migraceonline.cz/cz/e-knihovna/kdyz-chybi-politicky-
zajem-o-rovnopravne-postaveni-pracovnich-migrantu-a-migrantek-pristupy-odboru-a-inspekce-prace-v-ceske 
(accessed on 11 June 2014).
48 According to Castles 2006 (In Schroth, Stojanov, p. 75 nn.) states like Germany, France, or the USA imported 
only labour force and not "people" - they had plans for workers to come for a precisely limited time period only, 
without families and without the necessity to receive any rights, since they were supposed to return home. The 
wages and working conditions were nevertheless frequently beneath the standard of domestic employees). 
As Schroth and Stojanov state further, from the perspective of the current debate, it is interesting to notice 
that the fact that a certain percentage of these migrants never returned to their countries of origin was not the 
subject of any greater criticism until economic problems appeared for example in Germany (unemployment) 
and particularly until social tensions arose in connection with the fact that (predominantly) a part of the Turk-
ish community did not integrate sufficiently into the German society. At the moment it is debated which was 
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At the same time we admit that dealing with the problem of labour migration 
while respecting the interests of states, migrants and aspects related to human 
rights can be and also is really difficult in its entirety. Nevertheless, even here we 
cannot avoid the conclusions that a high level of restrictions – identified particularly 
in the systems of temporary labour migration – inevitably results in an increase of 
illegal labour migration which is undoubtedly an undesirable phenomenon. Thus 
we agree that "We live in a world where the unequal distribution of wealth is a reality. There 
are countries, where it is very difficult to secure a  basic living whilst simultaneously there 
are countries where it is comparatively easy. In this world, the movement of persons from 
the poor to the better off countries is absolutely clear. Obstacles to such movement, such as 
a restrictive migration policy, rarely achieve their intended goal. Rather individuals wishing 
to migrate will have to rely on more flexible and less legal ways."49 Despite the restrictive 
measures of the European states aimed, in particular, at unqualified migrants, or 
even as a result of these measures, these workers reside in the territory of the EU in 
indecent and vulnerable positions. However, they carry out work which the citizens 
of the host country are not interested in for various reasons (which are not the sub-
ject of this study) and often regardless of the level of their employee rights. They are 
so dependent on their employers that it borders on slavery, which at the same time 
reduces the standards of employee rights of other workers and breaches the rules of 
competition between employers as a consequence. This unwanted outcome in our 
opinion certainly does not correspond to the initial idea of a policy of migration con-
trol, which thus in this context fails without a doubt.50

Because systems of labour migration are complex and contain multiple levels, we 
are able to anticipate that at the moment there is no single best model of migration 

the bigger mistake – the fact that Germany failed to ensure that the invited foreigners return or that it did not 
ensure their successful integration in time when it was evident that they would not leave. Experts also debate 
the matter of whether it is possible to set up a scheme for the temporary employment of migrant workers in 
the developed countries where the economic sector – i.e. employers - has a large influence over politics. In many 
sectors, particularly in those requiring higher qualifications, employers prefer long-term employment to avoid 
the constant training of new staff to replace the employees who had been sufficiently trained and experienced 
already. See Schroth, J., Stojanov, R. Brain drain / Brain gain / Brain circulation. In: Collective of authors. Migrace 
a rozvoj, rozvojový potenciál mezinárodní migrace. [Migration and devolopment, development potential of in-
ternational migration.] Available at http://www.iom.cz/files/Kapitola_4._-_Brain_drain__Brain_gain__Brain_
circulation.pdf. (Accessed on 11 June 2014.)
49 Quoted from Burčíková, P. Trafficking in Human Beings and Forced Labour or Labour Exploitation in the Czech 
Republic. La Strada, Prague, 2006, p. 10. Available at http://www.strada.cz/images/Publikace/English/trafficking_
in_human_beings.pdf. (Accessed on 9 June 2014.)
50 For further details see Čižinský, P, Hradečná P., (quoted above)

policies in relation to the labour market, but it is necessary to continually monitor 
and reflect whether the theoretical setting of the policy of migration control corre-
sponds to the need of practice, or more precisely, can actually reflect these needs. No 
matter which of the above-mentioned types of labour migration a country adopts, it 
runs the risk of commodification51 in relation to migrant employment, which accom-
panies the current form of foreign employment (not only) in the member states of 
the European Union. Thus the perception of migrants as goods in the labour market 
of the target country and the treatment of migrants as goods in the debates about 
the future perspectives of the labour migration as well, should be, in our opinion, 
eliminated to the highest possible degree.

51 Čaněk, M., quoted above



Foreign workers in the labour market in the Czech Republic and in selected European countries A brief overview of migration policy settings and data on migration in the countries compared42 43

European migration policy has so far existed as a  policy with specialised focus on 
the harmonization of conditions for specific groups of migrants (e.g. students, scien-
tists, family members). In the 1990s, a common formulation of migration policy was 
expected to become the norm, yet it is happening only to a certain (limited) extent. 
However, although the decisions of whether or not to accept workers from outside 
the EU remain within the powers of the individual member states, the conditions for 
their entry are gradually becoming more harmonized and the issues which individ-
ual member states face have in many respects become the same. A markedly more 
profound harmonisation could be seen, which is no surprise, in the area of asylum 
policy: It is mentioned only in passing here - in particular in such moments where asy-
lum policy affects the position of foreigners in the labour market in a more significant 
way. The following chapter presents a  brief overview of various migration policies 
and of the practical impact of these policies in the Czech Republic, Germany, Austria 
and the United Kingdom52 (in  the area of migration policy, the UK holds a  number 
of exemptions regarding the harmonization with the European legislation), the fo-
cus being especially on labour migration. The text, thus, depicts various migration 
policy concepts and contains descriptions of migration reality in these countries, 
while acknowledging that some terms used in the investigated countries differ, that 
the analyzed categories of data are not necessarily uniform and that the latest avail-
able statistics differ as well, according to various sources. All figures presented relate 
exclusively to legally residing foreigners, while the term "foreigner" includes both citi-
zens from outside the EU (the so-called third-country nationals) and the citizens of 
other EU countries. 

The countries described also use different approaches to defining the term "mi-
grant". For example, in the Czech Republic, those persons who have been residing 
in the Czech Republic long-term and who do not possess Czech citizenship are re-
ferred to as migrants: once they receive citizenship (i.e. once they are naturalized), 
these naturalized persons no longer appear in any statistics on migrants, not even 
under a different label or term. What does a comparison with Germany show? Its 
statistics speak about migrants using the above-mentioned meaning, but besides 
that Germany uses the term "persons with a migration background", covering all 
those who came to Germany after the year 1950 and their offspring. Similarly, 
in Austria, the term "persons with a migration background" covers all those whose 

52 I.e.the United Kingdom of Great Britain and Northern Ireland.

3. A brief overview of 
migration policy settings 
and data on migration in 
the countries compared



Foreign workers in the labour market in the Czech Republic and in selected European countries A brief overview of migration policy settings and data on migration in the countries compared44 45

parents were born outside the Austrian territory. In Great Britain, what is most 
widely used is the term "foreign-born residents" (or "persons born abroad"), com-
prising all those with legal residence in Britain and with a foreign birthplace - re-
gardless of their possible naturalization and origin. The data presented attempt to 
provide a reasonable level of comparability, yet in some cases, the categories avail-
able for comparison are not based on the same definition. In these cases, then, we 
are careful to note which definition of migrant/foreigner/person with a migration 
background is being referred to. 

3.1   The Czech Republic

Basic information53

In 201254, according to official statistics, 10.5 million people lived in the Czech Republic; 
438 000 being foreigners with residence permits - thus representing a total of 4.2 % 
of the whole population. Out of this number of foreigners, 212 455 held permanent 
residence permits, 213 569 were authorized for a stay of twelve months and more, and 
9 922 held a visa entitling them to stay for more than ninety days. The total number of 
asylum seekers was only 2 166. In 2012, asylum was granted to forty-nine persons while 
in this year, 753 subjects had asked for international protection.

Out of the total number of foreigners, 247 800 were men and 188 100 women, the 
representation of women among foreigners thus reaching 43 %. Among foreigners, 
the absolute majority of persons are in the productive age (the age group 0-19 years 
comprises 57 700 persons, 20-39 years: 203 700 persons, 40-59 years: 144 100 persons, 
and above 60 years: 30 300 persons). 

Out of all legally residing foreigners, 160 600 people were the citizens of other EU 
countries: i.e., EU citizens form 37 % of all the foreigners who legally reside in the Czech 
Republic. Among them, the most numerous group is comprised of Slovaks (85  800 
persons, i.e. slightly more than a  half of all EU citizens and about 20 % of the total 

53 The data presented here are provided by the Czech Statistical Office as of 31st December 2012, they are available 
at www.czso.cz. 
54 Given the date of writing this publication (spring 2014) the available data for 2012 are used: up-to-date data on 
migration in the year 2013 have not been published in all countries compared.

number of foreigners), followed by Poles (19 200), Germans (17 100), and by smaller 
groups of Bulgarians, Romanians, British, Austrians and Italians.

The number of legally residing third-country nationals was 275 300, i.e. 63 % 
of all legally residing foreigners. Among them were mostly Ukrainians (112 500), 
who thus represent the largest group of foreigners in the Czech Republic (26 % 
of all its legally residing foreigners and 41 % of foreigners from third countries). 
Ukrainians were followed by Vietnamese (57  300), Russians (32  900), and well 
behind these nationalities by US citizens (6  900) - and further by Moldovans, 
Chinese, Mongols, Kazakhs, Belarusians and others. The number of citizenships 
awarded in 2012 was 2 036. 

Regarding the position in  employment, as of  the 31st December 201155, in the 
Czech Republic, 310 900 foreigners were employed, comprising 71 % of all its legally 
residing foreigners. (The employment rate among the citizens of the Czech Repub-
lic varies around 55 % and the rate of economic activity in the citizens varies around 
59 %.) Among the employed foreigners, 34 % were women. Regarding the position 
in employment, a total of 93 000 employed foreigners held a trade certificate (i.e. 
30 % were self-employed and 217 800 were employees56 (70 %). When comparing 
the employment positions, a marked difference between the employment position 
of EU citizens and third-country nationals can be seen. Out of 174  500 employed 
EU citizens, only 11 % were self-employed and what clearly predominated was the 
position of employees (89 %). This is in stark contrast to third-country nationals, 
among whom we can find more than half (53 %) are self-employed people (so-
called OSVČ), compared to those holding the positions of employees (47 %). In the 
majority of the population,  self-employed workers form roughly 12.5 % of57  the 
whole working population.

A brief overview of the characteristics of the Czech migration policy 
Migration and integration issues fall under the remit of the Czech Ministry of the 
Interior. The Ministry of Labour and Social Affairs is responsible for the policies 

55 For 2012, comparable data are not available. 
56 More precisely put - were registered with labour offices. 
57 According to the data by the Czech Social Security Administration, which we rely on in this case, in 2012 there were 
only 627 596 self-employed persons for whom this was the main working activity. For the sake of completeness, 
in 2012, the total number of self-employed persons (with self-employment being either the main or side activity) 
was 994 088 persons. 
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related to the labour market. Short-stay and long-stay visa applications58 are sub-
mitted at embassies, thus this area partly falls within the remit of the Ministry of 
Foreign Affairs. 

Czech migration policy towards third-country nationals is based on one cru-
cial principle: It is the possibility of long-term stay granted when the applicant 
meets specific conditions connected to a  certain purpose of stay. Such a  purpose 
is most frequently employment, studies, self-employment, and family life. The 
number of applicants (and, indirectly, also the number of the permits issued) is 
further influenced by an on-line registration system called Visapoint, through 
which the applications for residence permits are submitted. Visapoint, however, 
through a  pre-set maximum, limits the number of visa/stay applications which 
the individual embassies manage to handle. Czech migration policy thus does not 
belong to migration policy systems based either on quotas or on points, but it has 
its very own informal system of regulating the number of visa/stay applications. 
The combination of these two principles (i.e. the need for meeting the conditions 
connected to a  specific purpose of stay for example by finding a  job or by being 
admitted to studies and at the same time the existence of quotas for application 
submission) in practice leads to the fact that there are potential migrants, who 
meet all requirements needed for long-term visa, but ironically, they do not even 
have the opportunity to file their application. The Ministry of Foreign Affairs shows 
an effort to at least partly eliminate this problem. (Concerning the conditions of 
entry of migrants to the territory and the labour market of the Czech Republic, see 
details in section 4.1.)

Following its establishment in 1993, the Czech Republic has quite quickly be-
come an immigration and transit country. Up to the mid-1990s, its migration 
policy had been relatively liberal and the number of foreigners in the country was 
in essence negligible until then when it began to go on a gradual rise. Back then, 
there was no legal way (except for marrying a  Czech citizen) to become natural-
ized59 in the country. Unfortunately, the 1990s did not see the formulation of any 
comprehensive national migration strategy but rather a gradual tightening up of 
the regulations and practice concerning foreigners. Migration policies were de-
signed in particular in the context of the EU enlargement negotiations  and the 

58 These are then decided upon by the Ministry of the Interior while taking into consideration the view of the embassy. 
59 For details see Baršová, Barša, 2005, p. 222.

harmonization of the Czech legislation with EU law. From 2000 to 2008 (i.e. in the 
years when the increase in the number of foreigners was the fastest), the number 
of foreigners in the Czech Republic doubled and reached nearly 450 000 persons. 
The structural aid for integration into society provided by the authorities, though, 
was more than imperfect. Since 1999, the stay of foreigners is regulated by Act No. 
326/1999 Coll., on the Residence of Foreigners in the Territory of the Czech Republic, and 
by Act No. 325/1999 Coll., on Asylum. On one hand, these pieces of legislation result-
ed in a fundamental tightening up of the rules for the entry and residence of for-
eigners, on the other hand, under certain conditions, they introduced the option 
of their permanent stay in the country. Besides that, the Residence Act has been 
repeatedly amended, as a result of which it is a rather unclear and chaotic piece 
of legislation. Since 2008, due to the economic crisis, the CR has seen a strength-
ening of rules and limitations concerning the admission of foreigners to the la-
bour market. In this time, the government adopted a series of measures the aim 
of which was not only to limit and prevent the entry of migrants to the Czech Re-
public, but also to reduce the number of migrants already residing in the country. 
In 2009, government resolution No. 171/2009 was issued, on maintaining security 
in connection with the dismissals of foreign workers due to the economic crisis. In 
connection to that, two return programmes aimed at foreigners who lost their jobs 
because of the crisis were implemented. Restrictive government measures against 
migrants continued to be applied also in 2010 when a recommendation was issued 
requiring all labour offices to consequently monitor the labour market and issue 
employment permits to foreigners with increased prudence60. They were asked 
not to issue employment permits to foreigners for such job positions that can be 
filled by persons with a free admission to the Czech labour market. The length of 
the stay or the level of integration of individual foreigners was completely disre-
garded. Further restrictions and a  fundamental change in  the migration agenda 
was brought about by an amendment to the Residence Act, which went into effect 
on the 1st January 2011. To this date, all residential issues, except for short-term 
visas, were taken over by the Ministry of the Interior and its Department of asylum 
and migration policy.

What was characteristic of the year 2012, then, was a large quantity of directives, 
guidelines and measures issued by the Ministry of Labour and Social Affairs that 

60 http://www.mpsv.cz/cs/8662, accessed on 14 July 2014
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were not beneficial to migrants. The whole development escalated on 25th Janu-
ary 2012 when a very controversial methodical instruction was issued to all regional 
branches of the labour office. On the basis of this instruction, effective from July 2012 
on, these offices were to stop granting employment permission to migrants in such 
cases when the qualification required was lower than completed secondary edu-
cation (with a leaving exam comparable to A levels or a high school diploma). The 
existing employment permits could be extended by six months only. Beyond the ob-
ligations imposed by the Act on Employment, an obligation to submit employment 
permit applications together with validated proof of professional qualification was 
introduced. Taking into account the criticism voiced by the employers especially, this 
instruction was softened by another instruction from the 8th of March 2012. Accord-
ing to this instruction, individual labour office branches were to very carefully con-
sider any issuance of an employment permit for low-qualified positions. These per-
mits were to be issued in those cases only where non-issuance could lead to severe 
economic implications for the employer, resulting in the loss of jobs and dismissal. 
This instruction was under criticism, too. On 17 August 2012, a directive by the direc-
tor general of the Czech labour office was published. This directive No. 19/2012, pro-
cedures and guidelines for the implementation of the foreign employment policy, 
contained further specification of the instructions previously issued by the Ministry 
of Labour and Social Affairs. 

The last and very fundamental change is represented by Act No. 101/2014 Coll., 
which came into effect on the 24th of June 2014, i.e. when this text was being com-
pleted. This Act amended Act No. 326/1999 Coll., on the Residence of Foreigners in 
the Territory of the Czech Republic. Furthermore, it amended certain other pieces 
of legislation - Act No. 435/2004 Coll., on Employment, Act No. 262/2006 (the La-
bour Code), Act No. 18/2004 Coll., on the Recognition of Professional Qualification, 
and certain other acts. The reason for the amendment of the above-mentioned 
regulations is the implementation of the Directive by the European Parliament 
and Council 2011/98/EU of 13 December 2011, on a single application procedure for 
a  single permit for third-country nationals to reside and work in the territory of 
a member state and a common set of rights for third-country workers legally resid-
ing in a member state. The crucial point of the single permit concept is represented 
by a combined document (an employee card)61, which would authorize migrants 

61 See Chap. 4.1 

both to stay and to perform a specific job. According to the hitherto existing leg-
islation, there were two concepts which allowed migrants to perform work in the 
Czech Republic. Migrants needed either an employment permit62 simultaneously 
with an authorization to stay (in the form of a visa or residence permit), or there 
was a special type of stay for the purpose of employment, on the basis of a Green63 
or Blue card,64 each of which comprised both a permit for employment and a resi-
dence permit.65

The single permit should be of help to migrants and their employers, as it is 
meant to simplify procedures and facilitate controls concerning the authorization 
to stay and the legality of employment. It is, however, necessary to draw attention 
to a  certain tension between the desire for a  fair approach to foreigners and their 
equality of rights on one hand, and the fact of how easy it is to carry out controls of 
migrants on the other hand. The large administrative burden caused by the issu-
ance of biometric IDs also needs to be mentioned at this point. This way, the above-
mentioned amendment brought about a fundamental change of legislation in the 
area of labour migration. The new legislation foresees the abolishment of long-term 
visas for the purpose of employment and of Green cards (see above), or rather their 
merger into one employee card. The option to stay on the basis of a  Blue card re-
mains in place (for details see Chap. 4.1). The admission of migrants to the labour 

62 In case this obligation was appliccable and the foreigner concerned was not exempt from it (see Section  
3 Paragraph 2 and 3 of the Act on Employment, and Section 98 of the Act on Employment).
63 This type of authorization was meant to simplify admission to the labour market for selected groups of migrants, 
based on nationality (see Decree No. 29/2013 Coll.).
64 This type of authorization makes admission to the labour market easier for selected groups of migrants, the 
conditions being that a person has completed a university education of a duration of at least three years, along 
with gross wages higher than 37.692,- CZK (see Section 42i of the Residence Act and a Communication by the 
Ministry of Labour and Social Af fairs No. 70/2014 Coll., on the amount of the average gross annual wages in the 
Czech Republic in 2013 for the purposes of issuing Blue cards).
65 For the sake of completeness, it is necessary to add that in particular in response to the long-term problems 
accompanying the migration agenda (in particular connected to the non-adherence to the administrative 
deadlines by the Ministry of the Interior and the overall time demands and delays connected to issuing an 
authorization to stay to third-country nationals), the Czech Republic has launched two new projects. These 
projects are not integrated into the overall system, but they are in line with what certain major employers 
need. One is called Fast Track and enables a  fast-track of the agenda connected to issuing authorizations to 
stay for the cases of intra-corporate transfer of managers or of localized managers or specialists (for more 
details see http://www.czechinvest.org/data/files/zrychlena-procedura-pro-vnitropodnikovu-prevadune-a-
lokalizovane-zamustnance-zahranicnich-investoru-3656-cz.pdf, accessed on 14 July 2014). The other is entitled 
Welcome Package and it allows for a significantly faster administration of residence agenda for investors (par-
ticularly for key managers and specialists), under specific conditions (see http://www. czechinvest.org/data/
files/welcome-package-3752-cz.pdf, accessed on 14 July 2014).
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market, as compared to the earlier legislation (when this area was primarily under 
the remit of the Ministry of Labour and Social Affairs), is to an ever greater extent 
getting under the remit of the Ministry of the Interior. The Czech Home Office con-
tinues to strengthen its position in this area.66

3.2   Germany

Basic information67

In 2012, a total of 80.5 million people lived in the territory of the Federal Republic of 
Germany, 7 213 000 being foreigners with authorization to stay: this represents 8.9 % 
of the total population. Out of this number, 1 238 400 foreigners were born in Germany 
(17 %). 2 120 600 foreigners, i.e. 29 %, have spent twenty five and more years in Germa-
ny. As for the persons with a migration background, in the case of Germany, they are 
defined as those who came into Germany after 1950, and their offspring. Their number 
has reached the proportion of 20 % of the German population, i.e. about 15.7 million 
people. Most of these persons (8.6 million) hold German nationality, while the rest re-
main foreigners (migrants). 

In recent years, Germany has seen a significant increase in the number of asylum 
applications. In 2012, Germany received 64 500 asylum applications. Around 13.5 % of 
these applications were found justified: 8 764 persons obtained the refugee status and 
8 376 persons received subsidiary protection (including 5 480 Syrians).68 

Out of the total number of foreigners, 3 711 300 were men and 3 502 300 were 
women, the representation of women among foreigners thus reaching 49 %. Among 
foreigners, the absolute majority of persons are in the productive age (age group 0-19 

66 Čižinský. P, 2014, Nová úprava pracovní migrace cizinců v  ČR [New regulation of the labour migration of 
foreigners in the Czech Republic],  available at http: // migraceonline.cz/cz/e-knihovna/analyza-nova-uprava-
pracovni-migrace-cizincu-do-cr, accessed on 14 July 2014. Since 4 July 2011, residence permits containing the 
so-called biometric data - facial images and fingerprints obtained through a special technical equipment - are 
being issued in the Czech Republic.
67 Data as of 31 December 2012, unless stated otherwise. The data come from the German Federal Statistical Of-
fice: www.destatis.de, unless stated otherwise. 
68 It is appropriate to specify that one year later (2013), because of the conflict in Syria, Germany has seen a rapid 
increase in the number of applications, up to 127 023 applications. Out of these, 10 915 persons obtained refugee 
status, and 9 213 received subsidiary protection (including 5795 Syrians). 

years comprises 986 200 persons, 20-45 years: 3 654 800 persons, 45-64 years: 1 859 700 
persons, and above 65 years: 712 800 persons). 

Out of all legally residing foreigners, 5 726 900 people were the citizens of other 
EU countries: i.e., EU citizens form 79 % of all the foreigners who legally reside in Ger-
many. Among them the largest groups are Poles (532 300), Italians (529 400), Greeks 
(298 200) and Austrians (176 300). 

The number of legally residing third-country nationals was 1 486 800 people, i.e.  
21 % of all the legally residing foreigners. Among them, the highest representation 
was reached by Turks (1 157 700), Croats69 (224 900), Russians (202 000), and the citi-
zens of Bosnia and Herzegovina (155 300).  In 2012, 112 300 persons were naturalized, 
especially Turks (33 200). 

The employment rate among persons with  a  migration background lies around 
45 % (7 281 000 persons), as compared to 50 % in the rest of the German society. Re-
garding their position in employment, 10.4 % of persons with a migration background 
were self-employed, which is similar to the majority of the population: according 
to the data from the year 2012, 11 % of Germans were self-employed, showing that 
the position of employees clearly dominates. 

A brief overview of the characteristics of the German migration policy 
In Germany, it is the federal level in particular which addresses migration and asy-
lum legislation. The agenda connected to migration and integration is adminis-
tered mainly by the  German Federal Office for Migration and Refugees (Bunde-
samt für Migration und Flüchtlinge, abbreviated as BAMF), which falls under the 
Federal Ministry of the Interior. Various issues of labour migration are addressed 
jointly with the federal Ministry of Labour and Social Affairs. The responsibility for 
admission and the issuing of visas is delegated to embassies and consulate gener-
als (see Chap. 4.2).

Post-war migration to (Western) Germany began in the 1950s for economic 
reasons: the country hired contract workers from abroad. After 1973, the policy of 
active recruitment was over and the state put a lot of effort into curbing immigra-
tion, though without much success. Furthermore, Germany faced high numbers of 
the so-called "Aussiedler" (emigrants, expats) and asylum seekers, whose motiva-
tion to migrate was not primarily based on the economy, but on politics or his-

69 These are the data for the year 2012. Please note that on 1 July 2013 Croatia acceded to the EU. 
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tory. Because of such a massive immigration, since the end of the 1980s, when the 
immigration of asylum seekers and expats started to reach its peak, Germany has 
been referred to as a target and receiving country (see Jungius 2011). In the year 
1993, a marked strengthening of asylum policies took place.  In the second half of 
the 1990s and in the first years of the 21st century, Germany has experienced the 
highest increase in migration so far. A fundamental change in German migration 
and integration policy occurred as late as in the period around the year 2000; what 
ranks among the most sifnificant changes is the amendment to the Act on Citizen-
ship. Since 2005,  an Act on the Residence of Foreigners (see below) has been in 
effect in Germany. It was amended in 2007 and as a result of that, in 2008 and in 
2009, for the first time since the unification of Germany, the overall migration bal-
ance for Germany was negative.70

In recent years, German visa and migration policy has  reflected primarily the 
economic priorities of the country, in close relation to the so-called needs  of the 
labour market.71 Thus - in a secondary way - it strives to remedy the demographic 
deficiency it suffers and which is reflected in the labour market by certain positions 
remaining vacant, especially the highly qualified ones. As expressed by Jungius,72 
there is the general idea that for both  demographic and economic reasons, Ger-
many needs a greater influx of new migrants. The political responses to this fact are 
however rather schizophrenic. On one hand, all understand that the gradual decline 
and ageing of the German population, together with the ever larger lack of skilled 
labour, represent a serious threat to the German pension system and the economic 
future of the country. (...) On the other hand, though, Germany imposed more regu-
lations on migration making it less simple and it strictly limited the admission of 
foreigners to its labour market by creating various barriers protecting its market 
from newcomers." The whole German system of the residence of foreigners is, simi-
larly to the Czech one, based on the dominant requirement of meeting a  specific 
purpose of stay. What qualifies for such a purpose are, in particular studies: profit-

70 For details see Jungius 2011, p. 4.
71 See Section 18 Paragraph 1 of the Act on Residence (AufenthG): Die Zulassung ausländischer Beschäftigter orien-
tiert sich an den Erfordernissen des Wirtschaftsstandortes Deutschland unter Berücksichtigung der Verhältnisse 
auf dem Arbeitsmarkt und dem Erfordernis, die Arbeitslosigkeit wirksam zu bekämpfen. Internationale Verträge 
bleiben unberührt... 
72 Jungius, B.: Pracovní migrace a systémy sociálního zabezpečení: Německo [Labour migration and social security systems: 
Germany], MKC, Flexi-In-Security, 2011, p. 4, available at http://migraceonline.cz/cz/e-knihovna/krize-zamestnanosti-mig-
rantu-v-nemecku-zprava-o-nemecku, accessed on 14 July 2014.

making activity, unification with family which has already been living in Germany, 
or possibly international obligations, humanitarian or political reasons. Within the 
framework of the existing authorization to stay, when in the territory, a change in 
the purpose of stay is usually not possible. 

For migrants, Germany is one of the most important countries of destination in Eu-
rope, and the largest category of foreigners in the territory of the Federal Republic of 
Germany is comprised of EU citizens (see above). According to the German Act on Res-
idence (AufenthG), these foreigners do not need any residence title (Aufenthaltstitel) 
for their entry and stay in the territory - i.e. no visa73 or residence permit74, and they en-
joy the right of free movement concerning the entry to and movement in the territory, 
as well as their family members.75 With a stay of more than 3 months, they have only 
the so-called notification duty with the Registration Office (Einwohnermeldeamt).76 In 
this category of foreigners, the purpose of stay has to be declared, too. This person can, 
then, reside in the territory as an employee or a jobseeker, as a self-employed person, 
or as a person who either makes use of or provides services, and as an unemployed 
person. The same conditions are in place for the citizens of Iceland, Liechtenstein and 
Norway,77 and further for the nationals of Switzerland. All other third-country na-
tionals need one of the respective migration authorizations for their entry and stay in 
the territory of the FRG.

Today, in Germany, no generally applicable quantitative quotas are in place regard-
ing labour migration control.78 Through bilateral agreements with third countries, 
however,  a  partial application of quotas is possible, yet their practical application is 

73 The Act on Residence (AufenthG) makes the visa have the nature of an independent residence title. According to 
the Act on Residence, the visa holder is authorized to stay in the territory of Germany for the period of its validity. 
See http://www.auswaertiges-amt.de/en/einreiseundaufenthalt/zuwanderungsrecht_node.html. 
74 An exception are the citizens of Croatia: restrictions in relation to the labour market (see below) apply to them. 
75 Section 2 of the Act on the Free movement of EU citizens (Freizüg/EU). 
76 At the Registration Office ("Meldeamt"), or the local city council corresponding to the place of residence, the for-
eigner is obliged to register within 1 week from having moved to Germany (this applies to stays for a period of more 
than 3 months). Subsequently, the foreigner receives a confirmation of the stay (Freizügigkeitsbescheinigung) from 
the corresponding foreign office, which the registration office sends the data to, on the basis of Section 5 Paragraph 
1 of the Act on the Free movement/EU (Freizüg/EU), which confirms that the respective foreigner has the right of 
free movement. The office is obliged to check whether the foreigner disposes with sufficients means for the stay 
and whether s/he has adequate health insurance. See http://www.pressburg.diplo.de/Vertretung/pressburg/sk/04/
Einreise_2C_20Visa_2C_20Zoll/Seite__einreisebestimmungen.html.
77 These countries, in addition to EU member states, participate in the Agreement on the European Economic Area. 
78 Exceptions are possible, for example in relation to seasonal work. In  2011, the Federal Ministry of Labour and 
Social Affairs set an annual quota for the employment of seasonal workers from third countries to 150,000 persons. 
See The Application of Quotas in EU Member States as a measure for managing labour migration from third countries, Euro-
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minimal. Germany has concluded agreements of mutual cooperation with most Cen-
tral and Eastern European countries. Arrangements on the number of workers placed 
in German companies within the framework of corporate cooperation or negotiations 
regarding the conditions for ensuring professional or language training for workers 
from partner countries were part of these agreements.79 It may be stated that the regu-
lation of the labour market de facto occurs through setting the legal conditions in par-
ticular, on the basis of which foreigners receive the authorization to reside and work in 
the FRG (e.g. by creating a list of the so-called sought-after employees or by using an 
analysis of the needs of employers).80 

In Germany, the current system of labour migration is tailored to the needs and re-
quirements of the labour market, yet only from the point of view of the highly qualified 
and qualified sectors. It is true that for third-country nationals, migration to Germany 
is in principle restricted to belonging to certain professions. Such a selective approach 
to the settings of labour migration was under the criticism of the Organisation for Eco-
nomic Cooperation and Development (OECD). In its recommendations, the OECD pro-
posed to supplement the existing immigration options for those for which one would 
not need to prove holding a university degree. On the contrary, according to the OECD, 
it would be suitable to pay greater consideration to specific criteria of human capital.81 
Although in the recent years, many legislative measures have been adopted which to 
some extent liberalize the admission of third-country nationals to the German labour 
market, still, third-country nationals can enter the labour market especially when 
they are educated professionals (individuals who have  completed university educa-
tion which had lasted for 3 years at minimum, and with work experience), students, 
or close family members. An authorization to receive a work permit, requested before 
the issuance of a residence permit, can be obtained by those foreigners only who fall 

pean Migration Network, 2013, available at http://www.emnbelgium.be/sites/default/files/publications/emn_in-
form_application_of_quotas.pdf, accessed on the 12 June 2014
79 In the years 2008-2009, these quotas covered a total of 46,740 workers from thirteen partner countries. Their use in 
practice was limited however, e.g. in the year 2008, a mere 16,576 workers were positioned in Germany. Similarly, as for the 
participation in professional and language training, in the year 2008 there were only 742 workers out of the planned 11 050 
who used this option, in the year 2011 it was used by 533 subjects out of the planned 10 050. See The Application of Quotas in 
EU Member States as a measure for managing labour migration from third countries, European Migration. Also Network, 2013, 
p. 4, available at http://www.emnbelgium.be/sites/default/files/publications/emn_inform_application_of_quotas.pdf. 
80 See http://www.emnbelgium.be/sites/default/files/publications/emn_inform_application_of_quotas.pdf. 
81 In: Attracting highly qualified and qualified third-country nationals, Federal Office for Migration and Refugges, 2013, 
p. 5: “However, the OECD recommends to supplement the current possibilities of immigration that do not require 
a university degree, for instance, also with a greater consideration of specific human capital criteria.“

within one of the specific professional groups (IT specialists, scientists, highly quali-
fied workers with high income, etc.) or those who can prove that their work is in the 
interest of the public. For workers without qualification or with low qualification, ad-
mission to the German labour market is considerably limited. 

3.3   Austria

Basic information82

In 2012, according to official statistics, 8.4 million people lived in Austria, 1 004 000 being 
foreigners with residence permits - which represents a total of 11.9 % of the whole popu-
lation. In the area of the migration statistics, though, Austria operates with the term per-
sons with a migration background, which includes both the first generation of foreigners 
(i.e. those who were born out of Austria, but moved in to Austria) and the second genera-
tion of foreigners (those born to the first generation of immigrants). From this perspec-
tive, there were 1.579 million people with a migration background residing in Austria (this 
number of course includes also naturalized persons), making up roughly 18.9 % of the 
total population. Out of this number, 1.167 million people are first-generation migrants 
and the remaining 412 200 are second-generation migrants. In 2012, 17 400 asylum ap-
plications were submitted in Austria and 3 680 persons were granted asylum.83

Out of the total number of foreigners, there were 504 900 men and 499 300 wom-
en, thus the proportion of women and men in the group of foreigners being nearly 
equal. If we were, however, to look into the persons with a migration background, we 
would find out that women slightly prevailed. 

82 As of 1 January 2013, unless stated otherwise. Due to the fact that the given figures refer in particular to the year 
2012, and for a better understanding and comparison with other countries, the year 2012 is mentioned throughout 
the text. The main data source is the Austrian Statistical Office and the publication: Statistik Austria (2013). Mi-
gration und Integration. Zahlen, Daten, Indikatoren 2013. Wien: Statistik Austria, other statistics come from the 
Austrian Statistical Office, the exception being statistics concerning asylum which are provided by the Austrian 
Ministry of the Interior. 
83 In this respect, the sources slightly differ regarding precise numbers, some web pages (e.g. http://www.asylu-
mineurope.org/reports/country/austria/statistics, accessed on 14 July 2014) present a  slightly higher number of 
asylums granted in Austria in 2012, and furthermore they present additional information that nearly two thousand 
people received the so-called subsidiary protection. 
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Among legally residing persons with a migration background, there is a clear domi-
nance of those  in the productive age (the age group 0-19 years comprises 21.6 % of 
persons, 20-39 years: 33.8 % of persons, 40-64 years: 34.2 % persons and over 65 years: 
10.5 % of persons). 

Out of all legally residing foreigners with a migration background, 552 600 people 
were the citizens of other EU countries84: i.e., EU citizens form 35 % of all the foreigners 
who legally reside in Austria. Those who do not have Austrian nationality are most fre-
quently Germans (157 800 persons), who are also the most numerous group of foreign-
ers in Austria, and then come Romanians (53 300), after which follow Poles (45 900) 
and Hungarians (37 000). 

The number of legally residing persons with a migration background from outside 
the EU85 was 1 052 million, i.e. 65 % of all legally residing foreigners. When it comes to 
the nationalities of citizens from outside the EU, the most numerous groups in Austria 
are the following: Turks (113 700), Serbs (111 300), the citizens of Bosnia and Herzego-
vina (89 900), Croats86 (58 600) and Russians (27 000). During the year 2012, 7 043 per-
sons were naturalized. 

The employment rate among persons with a migration background lies around the 
level of 66 % (as compared with the 74 % in the majority of the society): this is mainly 
caused by lower employment rates among female migrants. This difference is not as 
pronounced among female migrants from the EU countries, EEA and Switzerland and 
the former Yugoslavia, it is rather seen in Turkish migrant women, who have an em-
ployment rate of 43 % only. 

Regarding the position in employment, nearly 9.7 % of persons with a migration 
background were self-employed,  in comparison with the majority of the population 
where, according to the data from the year 2012, 14.1 % of Austrians were self-em-
ployed. Roughly 14.9 % of EU citizens were self-employed, in all instances thus what 
clearly prevails is the position of employees. 

A brief overview of the characteristics of the Austrian migration policy 
The problem area of integration and migration in Austria falls within the remit of the 
Federal Ministry of the Interior (Bundesministerium für Inneres, BMI,87 responsible for 

84 EU citizens, EEA and Switzerland
85 EU citizens, EEA and Switzerland 
86 The data refer to the year 2012. Please note that as of 1 July 2013, Croatia acceded to the EU. 
87 More details on the web pages of BMI: http://www.bmi.gv.at/cms/bmi/_news/bmi.aspx. 

regulating migration flows, residencies and short-term visas. Since 2003, this ministry 
has also proposed annual quotas regarding the settlement of third-country nationals 
in Austria for non-economic purposes. The issuing of visas and the development of 
policy falls under the remit of the Federal Ministry for European and International 
Affairs (BMEIA).88 At the beginning of 2014, a new office was established, subordinate 
to the Ministry of the Interior: the Federal Office for Immigration and Asylum (BFA) 
which newly decides on applications for international protection and on residential 
permits granted for exceptional reasons.89 

In Austria, it is the Federal Ministry of Labour, Social Affairs and Consumer Protec-
tion (Bundesministerium für Arbeit, Soziales und Konsumentenschutz, BMASK)90 which is 
responsible for employment policy, including the conditions for the issuing of labour 
permits to foreigners and the decision-making on annual work permit quotas. Labour 
offices (Arbeitsmarktservice, AMS)91 are subject to this ministry. It is through these of-
fices that the local-level authorities run administrative proceedings on work permits 
for foreigners; these offices are also responsible for the provision of information, ser-
vices and counselling to citizens.

When it comes to migration policy, the federal structure of the state is reflected 
in the competencies of the individual federal-state governments (Landesregierun-
gen), it is predominantly these which set the maximum annual limits for the is-
suing of residence permits in their respective territory and they have a  say when 
it comes to the quotas for seasonal workers, too. Landeshauptmann, the governor 
of the federal state, then holds the position of initial authority in the granting of 
authorizations to stay. The governors, however, usually delegate their powers to 
respective state administrations (Bezirksverwaltungsbehörde). They can also adopt 
specific measures in the field of social integration of foreigners, for example regard-
ing housing and education. State (land) governments also decide on meeting the 
criteria for naturalization in the foreigners´ applications for the Austrian citizen-
ship.92 At the federal level, the agenda of the policy for the integration of foreigners 
is managed by a  body of the Ministry of the Interior, the Secretariat for integra-
tion (Staatssekretariat für integration, SSI). Furthermore, the Austrian Integration 

88 More details on the web pages of BMEIA: http://www.bmeia.gv.at/. 
89 For more details see the web page of BFA: http://www.bfa.gv.at/files/broschueren/bfa-folder-englisch-druck.pdf. 
90 For more information see the web page of BMASK: http://www.sozialministerium.at/site/. 
91 For more information see the web page of AMS, in the section About us: www. AMS. AT/ueber_ams. html 
92 European Migration Network (2009), Organisation of Asylum and Migration Policies in the EU Member States, 
2009, available at: http://www.emn.at/en/studies/ (accessed on 11 July 2012). 
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Fund (Österreichischer Integrations Fonds, ÖIF) manages the implementation of the 
so-called Integration agreement (see below) and redistributes the means from Eu-
ropean funds.93 

The Austrian policy is based on a tripartite policy model – a system of social part-
nership (Sozialpartnerschaft) between the government, trade unions94 and employer 
associations.95 In Austria, social partnership exerts a  significant influence over the 
wage, economic and social policy of the labour market - it does so through seeking 
compromises and closing political deals. Until today, the strong position of social 
partnership in the field of labour migration is derived from the so-called Raab-Olah 
agreement96, concluded in December 1961, based on which the Austrian labour mar-
ket had been opened up to foreign workers - Gastarbeiters.97 In the present moment, 
trade unions must be consulted when it comes to determining the quotas for the is-
suing of labour permits.98

Austrian migration policy has been developing for more than fifty years and 
during that time it has undergone several fundamental changes - in relation to the 
needs of the domestic labour market or due to changed migration flows. In the 1960s, 
Austria was rather unsuccessfull with its planned circular migration of foreign work-
ers. Later, in the 1970s, for the first time, Austria had to deal with the fact that offer 
exceeded demand in its labour market. It resulted in the adoption of the Act on the 
Employment of Foreigners from 1975, which gave priority to the employment of do-
mestic workers before foreigners.99 Following a further immigration wave at the turn 
of the 1980s/1990s, together with the fall of the Iron Curtain and the disintegration 
of the neighbouring Federal Republic of Yugoslavia, the number of foreigners in the 
country increased in such a way (from 4 to 8 % of the total population) that the Aus-
trian government responded by determining quotas on the number of work permits 

93 More on that on the web pages of SSI and ÖIF: www.integration.at, www.integrationsfonds.at.  
94 Austrian Trade Union Federation (Österreichischer Gewerksschaftsbund, ÖGB) and the Federal chamber of employ-
ees (Kammer für Arbeiter und Angestellte, AK). 
95 Austrian Federal Economic Chambers  (Wirtschaftskammer Österreich,  WKÖ), Agricultural Chamber (Landwirt-
schafts-kammer Österreich, LKO) and an Industry Union (Vereinigung der Österreichischen Industrie, IV). 
96 In 1961, the Chancellor of Austria was Julius Raab and the leader of the Trade Union Federation was Franz Olah. 
97 Fassmann, H. – Reeger, U. Austria: From guest worker migration to a country of immigration. IDEA Working Papers, 
No. 1, December 2008, available at http://www.idea6fp.uw.edu.pl/pliki/WP1_Austria.pdf (accessed on 18 July 2012).
98 European Migration Network (2009), Organisation of Asylum and Migration Policies in the EU Member States, 
2009, available at: http://www.emn.at/en/studies/ (accessed on 11 July 2012).
99 Fassmann, H. – Reeger, U. Austria: From guest worker migration to a country of immigration. IDEA Working Papers,  
No. 1, December 2008, available at: http://www.idea6fp.uw.edu.pl/pliki/WP1_Austria.pdf (accessed on 18 July 2012).

(the so-called federal limit – Bundeshöchstzahl),100 defined as a specific maximum per-
centage of foreigners in the total Austrian labour force in one year - usually between 
8 % and 10 %. The quotas were applied from 1990 to 2013. In that year, a quota was 
given, setting the number of labour migrants at 260 579 persons.101 After this figure 
was exceeded, it was possible to reduce the issuing of work permits. For the year 2014, 
however, no federal quota was set.102 

More fundamental changes in the Austrian migration policy as well as in its politi-
cal discourse occurred as late as in 2004 when nationals from new EU-member-states 
started to work in Austria as seasonal workers. Although Austria made use of the 
then applicable transitional period to the greatest possible extent, and for the period 
of seven years, the admission of workers from these countries to the Austrian labour 
market was restricted (i.e. until the 1st of May 2011), internal migration flows inside the 
EU have provided the highest proportion of migration to Austria in the recent years.103 
What accounts for this trend is the fact that in a time of economic crisis, Austria con-
tinues to be a country with vacant jobs and high wages.104 In 2014, the country expects 
a  further increase in migrants from Bulgaria and Romania, for which the Austrian 
labour market has just opened up after another seven-year long transitional period. 
Specific rules of employment for EU citizens now apply to Croatian nationals only.  

The contemporary Austrian policy for the control of economic migration, though, 
depends on how the needs of the labour market are assessed and interpreted. Firstly, 
it focuses on luring highly qualified foreigners from third countries. Besides the Euro-
pean Blue cards, in 2011, Austria has introduced two new types of dual authorisations to 
stay in the form of the Red-White-Red Card and Red-White-Red Card Plus (see below), 
issued within a point-based system105. The new system regulates migration to Austria 
and access to the labour market for three groups of foreign workers: 1) very highly quali-

100 The quotas concern foreigners in dependent profit-making activities and they concern unemployed persons. 
101 Bundeshöchstzahl: Kundmachung des Bundesministers für Arbeit, Soziales und Konsumentenschutz über die 
Bundeshöchstzahl 2013, StF: BGBl. II Nr. 502/2012, available at: http://www.ris.bka.gv.at/Dokumente/BgblAuth/
BGBLA_2012_II_502/BGBLA_2012_II_502.pdf 
102 https://www.help.gv.at/Portal.Node/hlpd/public/content/340/Seite.34060802.html
103 A surprisingly large part of migrants in the country is formed by the citizens of old EU Member States, most-
ly Germans, who in 2009 comprised up to 15 % of the total population of foreigners born abroad (OECD 2012). 
104 Fassmann, H. – Reeger, U. Austria: From guest worker migration to a country of immigration. IDEA Working Papers, 
No. 1, December 2008, available at: http://www.idea6fp.uw.edu.pl/pliki/WP1_Austria.pdf (accessed on 18 July 2012).
105 The point-based system consists manily of an assessment of the following: qualification, work experience, 
language knowledge, age, studies in Austria (mainly in highly qualified professions). Knowledge of the German 
language is not a prerequisite, but more points can be obtained thanks to it. The Red-White-Red Card (Rot-Weiß-
Rot-Karte) has a limited duration of 12 months and makes it possible to work with the employer for whom it was 
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fied workers, 2) professionals working in  inadequately filled sectors,106 and 3) other 
crucially important staff.107 Besides this, the Austrian migration policy is favourable to 
self-employed crucial workers, foreign graduates and family members of the above-
mentioned categories of foreign workers. For example, given the aim to keep students 
and researchers in the country, third-country nationals who obtained a  Masters title 
in Austria are allowed to stay in the country for the period of six months, during which 
they can be looking for work. To promote the mobility of these migrants, in April 2012, 
the Austrian Parliament adopted a decision on the simplification of the system of quali-
fication recognition for foreigners with university education. Thanks to this decision, 
the waiting times were shortened and a service of diploma recognition for unregulated 
professions was introduced.108 These changes were launched with the aim to support 
legal migration to the country, based on various personal or job criteria, and thus en-
courage the development of Austria as a country of trade. In addition to that, in line 
with the harmonization of the national law with EU regulations, from January 2014 on, 
Austria has extended the issuing of single stay permits to other groups of third-country 
nationals (artists or employees eligible to unlimited access to the labour market).

3.4   The United Kingdom

Basic information109

In the year 2012, according to official statistics, 63 million people lived in Great 
Britain. Out of these, 4.8 million were foreigners with residential permit, thus 

requested. After one year, it is possible to apply for a Red-White-Red Card Plus), which makes its holder eligible to 
free access to the labour market. 
106 Based on the Regulation on the Professional workers in inadequately filled sectors, foreigners who passed a re-
training course may be employed in one of the 26 listed disciplines (BGB II. No. 207/2012).
107 European Migration Network, Country Factsheet: Austria, 2012, available at: http://ec.europa.eu/dgs/home-
affairs/what-we-do/networks/european_migration_network/reports/, accessed on 14 July 2014.
108 European Migration Network, Country Factsheet: Austria, 2012, available at: http://ec.europa.eu/dgs/home-
affairs/what-we-do/networks/european_migration_network/reports/, accessed on 14 July 2014.
109 Unless stated otherwise, the reported statistics come from the Office for National Statistics (see www.ons.gov.
uk). In  several cases, the data are supplemented with data from the Migration Observatory at the University of 
Oxford, (see http://migrationobservatory.ox.ac.uk/. When the year 2011 is indicated, this means that no other data 
were available and the data from the population census of 2011 were used. 

representing about 7.8 % of the overall population. In the United Kingdom, a sig-
nificant portion of the statistics uses  the term "foreign-born", which includes 
both foreigners (from the perspective of nationality) and the already naturalized 
persons who were born outside the territory of the United Kingdom. Regarding 
foreign-born residents, this group comprised 7 679 000 people, i.e. 12.4 % of the 
total population.  

In the year 2012,110 21 700 asylum applications were submitted in the United King-
dom. Asylum was granted to 5 100 persons and 926 persons were awarded/given other 
types of authorisation to stay for the reasons of protection. 

Out of the total number of foreign-born people, 3.6 million were men and 4 mil-
lion were women, which means that the number of females slightly exceeded fifty per 
cent. Among foreigners those in the productive age111 predominate (age group 0-19 
years comprises 20.7 % of people, 20-39 years: 40.7 % of people, 40-64 years: 32.6 % of 
people, and above 60 years: 5.9 % of people).

When looking at migrants (persons without British nationality who are legally 
residing in Britain), roughly one half (2 509 000 people) were from outside the EU 
and the other half (2 343 000 people) came from EU countries. Looking at all legally 
residing foreign-born people, roughly 2.6 million were citizens of other EU coun-
tries, the citizens of the EU thus represent about one third of all legally residing 
foreign-born persons in Britain. Among EU citizens are most frequently found per-
sons born in Poland (646 000), at the same time representing the second-largest 
group of foreign-born persons. Coming next are persons born in Ireland (403 000) 
and Germany (304 000). 

The number of legally residing foreign-born people from third countries was 5 mil-
lion, making up two thirds of all legally residing foreign-born people. Among them 
persons born in India were most frequently found (729 000), forming the largest 
group of foreign-born residents; after them follow persons born in Pakistan (646 000), 
and after a greater gap then follow persons born in Bangladesh, Nigeria, Republic of 
South Africa, the USA and Jamaica. 

During the year 2012, 194 300 persons were naturalized, in particular the (former) 
citizens of India (15 %), Pakistan (9 %), Nigeria (5 %) and the Philippines (4 %). 

110 Source: Refugee Council, see: http://www.refugeecouncil.org.uk/assets/0002/7887/Asylum_Statistics_May_2013.
pdf, accessed on 14 July 2014.
111 Figures for the year 2011, according to the population census. 
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the remit of their resorts, certain other ministerial departments (e.g.the Department 
for Communities and Local Government (DCLG), the Department for Business Innova-
tion & Skills, the Department for Education) or the national governments in Scotland 
and Wales are partly competent also. 

Since the establishment of the United Kingdom of Great Britain and Northern 
Ireland in 1922, a significant immigration flow could be seen, in particular from 
Ireland and the former colonies of the British empire.115 After the Second World 
War, most immigrants came from the countries of the Commowealth who could 
enter the country and remain in the United Kingdom without any restrictions 
and who gradually filled up any vacancies in unskilled jobs in the British labour 
market. In 1962, the overall situation finally made the UK government adopt the 
Commonwealth Immigrants Act116, which restricted the right of movement from 
other parts of the Commonwealth by immigration controls. From 1972 on, then, 
only the holders of work permits or persons with ancestors born in the United 
Kingdom could apply to enter the country.117 A further increase in migration was 
later possible only on the basis of the Single European Act of 1986. Thanks to this 
act, the citizens of individual Member States can travel freely in the territory of 
the former European Community. Since the EU enlargement in May 2004, the 
United Kingdom has accepted migrants from the new member states in Central 
and Eastern Europe, Malta and Cyprus. These migrants, except for the citizens of 
Malta and Cyprus, however, were subject to restrictions regarding the eligibil-
ity for certain benefits, contained in the so-called Worker Registration Scheme 
(WRS).118 During the accession of Romania and Bulgaria to the EU in January 
2007, restrictions were introduced for the nationals of these countries regard-
ing the number of migrants - students, self-employed workers, highly qualified 
migrants and workers in agriculture.119 Currently, similar rules apply to the na-

115 In particular India, Banghladesh, Pakistan, certain areas in the Carribeans, South Africa, Kenya and Hong Kong. 
116 Commonwealth Immigrants Act 1962, available at: http://en.wikipedia.org/wiki/Commonwealth_Immigrants_Act_1962 
117 Besides this, the Nationality Act (see The British Nationality Act 1981 available at: www.legislationline.org/legis-
lation.php?tid=11&lid=3866) was adopted in 1983. It established the differentiation between the British nationality 
and the nationality of British foreign territories. Only the Irish Republic was recognised as having an exceptional 
status under the Act on Ireland from 1949 which stipulated that Irish nationals are not foreigners, albeit Ireland 
was not allowed to be a member of the Commonwealth back then, see the Ireland Act of 1949, available at: http://
en.wikipedia.org/wiki/ireland_act_1949. 
118 The Worker Registration Scheme Home Office, http://en.wikipedia.org/wiki/Worker_Registration_Scheme 
119 Regarding the seasonal workers, there was a limit of about 21 thousand workers a year from these countries - see 
the European Commission, EMN Inform: The application of quotas in EU Member States as a measure for manag-

In 2012, the employment rate among foreigners was at the level of 68.6 %, com-
pared with the overall employment of Britons which was at the level of 71.9 %112. 
It is an interesting fact that in foreign-born men, the employment rate was even 
slightly higher than the employment rate in men born in  Britain, yet in foreign-
born women, the employment rate was markedly (roughly about 12 %) lower than 
in British-born females. 

When looking at the position in employment, there is no significant difference be-
tween the persons born in and outside Britain. In the year 2012, less than 16 % foreign-
born subjects were self-employed and 84 % of people born abroad worked in the posi-
tion of employees. On average, only 14 % of people are self-employed in Britain and 
the remaining 86 % work as employees. 

A brief overview of the characteristics of the British migration policy 
In Great Britain, the field of migration has until recently been under the remit of 
the UK Border Agency (UKBA), an executive body of the Home Office (HO). In 2013, 
this body was abolished and replaced by the UK Visa and Immigration (UKVI) de-
partment, which at the moment manages all decision-making on visas and per-
mits for entry and stay.113 In addition to the visa agenda, UKVI is also responsible for 
granting citizenship, for the implementation of the asylum policy, decisions on the 
registration of employers and schools on the list of sponsors/supporters concern-
ing migrants (see below); it holds the function of an appeal authority in the above-
mentioned matters as well. When carrying out its tasks, UKVI puts great emphasis 
on securing the priorities of the Home Office in the area of migration, in particular 
on the securing of state borders and on limiting migration, combating crime and 
protecting the citizens from terrorism.114 

Apart from UKVI, Home Office receives support from other independent and spe-
cialized government bodies. Among them, the Office of the Immigration Services 
Commissioner (OISC) is responsible for the regulation of consultants in the area of 
migration. Furthermore, the Migration Advisory Committee (MAC) provides consulta-
tions and monitoring of various issues concerning migration. In areas falling within 

112 The data come from the publication Employment and Occupational Skill Levels Among 
UK and Foreign Nationals, available at: https://www.gov.uk/government/uploads/system/uploads/attachment_
data/file/282503/occ108.pdf., accessed on 14 July 2014.
113 See: https://www.gov.uk/government/organisations/uk-border-agency, accessed on 14 July 2014.
114 See: https://www.gov.uk/government/organisations/uk-visas-and-immigration, accessed on 14 July 2014.
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tionals of the latest member of the EU - Croatia, who must apply for registration 
in the territory of the United Kingdom for any stay longer than three months 
and in the case of employment they are obliged to have a financial sponsor (see 
below).120

The aim of the British migration policy is to reduce economic migration 
from outside the territory of the European Union, as well as to ensure that tem-
porarily residing foreigners really leave the territory after the expiration of their 
authorisations to stay.121 When regulating labour migration, what is reflected 
first and foremost are the benefits of migrants for the British labour market, 
while the effort is attracting the best qualified and most capable foreign work-
ers.122 The government follows evaluations carried out every three years by 
a  government advisory body, the Migration Advisory Committee (MAC),123 as 
well as a regularly carried out analysis of employer needs. On the basis of these, 
then, a  list of inadequately filled professions is created and quotas for labour 
migrants from third countries are set in such a way that the market needs are 
not exceeded.124 

The British migration policy is based on the so-called point system.125 Within the 
framework of the point-based system, the majority of migrants from third countries 
who want to stay in the country for a longer period of time need to pass a point assess-

ing labour migration from third countries, 2014, available at: http://emn.ie/files/p_201403281253032014_emn_in-
form_application_of_quotas_en_version_final.pdf 
120 https://www.gov.uk/croatian-national 
121 See e.g. the definition of the British government‘s mission in the field of the protection of state borders: "The 
government is responsible for securing the UK's borders. We will deliver an improved migration system that commands pub-
lic confidence and serves our economic interests. We believe that improving migration processes to reduce abuse and limiting 
non-EU economic migrancy will better serve Britain's interests and deliver a fair system." Available at: https://www.gov.uk/
government/topics/borders-and-immigration
122 Pendry, E., Dowling, S., Thorpe, K. ”Managing migration through visa policy“, Home Office UK, 2012, available 
at: http://ec.europa.eu/dgs/home-affairs/what-we-do/networks/european_migration_network/ reports/studies/
results/visa-policy/index_en.htm 
123 https://www.gov.uk/government/collections/immigration-rules
124 The European Commission, EMN Inform: The Application of Quotas in EU Member States as a measure for man-
aging labour migration from third countries, 2014.
125 Points are awarded for example for: age, qualifications, previous amount of earnings, experience gained in Great 
Britain, knowledge of English (and possibly other languages), financial situation, etc. The failure to meet certain 
criteria (e.g. knowledge of English for selected tiers) may constitute a clear reason for a refusal of the application. 
Within different tiers, points are awarded in a different way. Furthermore, individual tiers (and sub-tiers) differ as 
to the allowed length of stay, whether the stay can be extended or not, whether one can switch to another type of 
authorization to stay, etc. 

ment126 before receiving a work permit. In the present moment, British law enables en-
try to the United Kingdom for the purpose of profit-making activities to the following 
five tiers of migrants (the term "tier" used in Britain is similar to the term "categories" 
used in other countries, editorial note): Tier 1: High value workers; Tier 2: skilled work-
ers with a job offer; Tier 3: low-skilled workers; Tier 4: students; and Tier 5: temporary 
workers and youth mobility (for greater detail see Chapter 4.4).

The point-based system has been in place since 2008 and was meant to elim-
inate the issuing of special employment authorizations. The new mechanism 
was also meant to replace the previous quota system: The plan was to regulate 
the numbers of newly incoming foreigners by increasing or decreasing the num-
ber of points necessary to obtain visas. In 2013, the system was partly waived, 
however, only for the preferred highly-skilled workers. What continues to hold 
is the limit of 2  000 persons per year for entrepreneurs who are graduates of 
a British university, 1 000 persons per year for exceptional talents (both in Tier 1 
of the point-based system) and furthermore 20 700 persons for the category of 
skilled workers with an annual income of up to 152 100 pounds (Tier 2).127 Moreo-
ver, with regard to the fact that the citizens of EU Member States have fully met 
the needs of the British market for low-skilled positions at the moment, low-
skilled third-country nationals (Tier 3) are not eligible to apply, although the 
Immigrants Act encompasses this option in the enumeration of work visas.128 
Annual limits for seasonal workers from Romania and Bulgaria continue to be 
in place, too.     

In practice, British labour migration control usually occurs through a  partial 
modification of the criteria for individual visa categories within the point-based 
system. For example, in 2012, the level of qualifications needed by skilled work-
ers has increased and conditions for the long-term settlement of foreign workers 
have become even more strict: the condition of the minimum annual income was 

126 Commonwealth citizens with British forefathers are eligible to special conditions for entering the country. Spe-
cial conditions apply also to the citizens of Turkey, domestic workers, health and birth nurses, etc. Special condi-
tions of entry - not the point-based system - apply to the following cases: family reunification with persons from 
third countries, retired persons and those who apply for stay on the basis of medical reasons. 
127 The European Commission, EMN Inform: The Application of Quotas in EU Member States as a measure for man-
aging labour migration from third countries, 2014. 
128 Pendry, E., Dowling, S., Thorpe, K. ”Managing migration through visa policy“, Home Office UK, 2012, available 
at: http://ec.europa.eu/dgs/home-affairs/what-we-do/networks/european_migration_network/ reports/studies/
results/visa-policy/index_en.htm
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set to the amount of at least 35 000 pounds.129 Towards highly skilled workers, 
though, the British migration policy is gradually becoming less and less strict. For 
example, the resident labour market test for those whose annual income reaches 
at least 70 000 pounds per year and who hold positions requiring a postgraduate 
education (a PhD.) has become more lenient. More positive changes from the year 
2012 have also influenced the categories of investors and entrepreneurs with ex-
ceptional benefit for the country, and that comes in the form of mitigating the 
requirements for their knowledge of English.130 For the intra-corporate transfer 
of employees, since autumn 2013, language tests have been completely dropped. 
Also the options for entering the territory for so-called “exceptional talents” (e.g. 
for artists) have become less stringent.131 Britain continues to extend the pro-
gramme of cooperation with  partners/third countries in the field of economic 
migration; besides other options, it runs a "Youth Mobility Scheme". The YMS is 
designed for exchange stays of young people in the United Kingdom and selected 
third countries, its aim being to gain experience abroad, including experience in 
the labour market.132 

Given the aspect of worker protection and the position of workers in general, the 
United Kingdom deals with the issues of forced labour and labour exploitation quite 
extensively. In this respect, the recently adopted legislative proposal, Draft Modern 
Slavery Bill133, is of great importance. It was published by the government in December 
2013. According to the new legislation, a  new position of anti-slavery commissioner 
is to be created who will work closely with the government and law enforcement au-
thorities. The draft bill increases the maximum sentence available for trafficking in 
human beings to life imprisonment and introduces measures for preventing slavery 
and trafficking, as well as civil orders to restrict the activity of offenders or those who 

129 European Commission, Country Factsheet: UK 2012, European Migration Network, Brusel 2013, available at: 
http://ec.europa.eu/dgs/home-affairs/what-we-do/networks/european_migration_network/reports/docs/coun-
try-factsheets/united-kingdom-emn-country-factsheet_en.pdf. 
130 European Commission, Country Factsheet: UK 2012, European Migration Network, Brussels 2013.
131 Evropská komise, EMN Bulletin, Edition 5, European Migration Network, Brussels 1.10.2013, available at: http://
ec.europa.eu/dgs/home-affairs/what-we-do/networks/european_migration_network/news/index_en.htm. 
132 At the moment, the countries which participate in the Youth Mobility Scheme are Australia, Canada, Japan, Mo-
naco and New Zealand. In 2013, South Korea and Taiwan joined the programme. More on this: Pendry, E., Dowling, 
S., Thorpe, K. ”Managing migration through visa policy“, Home Office UK, 2012.
133 The European Commission, EMN Bulletin Edition 6, European Migration Network, Brussels 06.01.2014, available 
at: http://ec.europa.eu/dgs/home-affairs/what-we-do/networks/european_migration_network/news/index_en.htm; 
http://www.parliament.uk/business/publications/research/briefing-papers/sn06792/draft-modern-slavery-bill 

pose a risk. It establishes a legal duty to report potential victims of trafficking to the 
National Reference Mechanism (NRM).

3.5   Final overview

Among the analyzed countries, the numbers of foreigners as well as their position 
in the labour market differ not only due to the historic development, but also due to 
the extent to which individual countries allow admission of foreigners into their ter-
ritory and under what conditions. Although in Germany the largest group of people 
with a migration background comes from Turkey, when compared to the other ana-
lyzed countries, in general, most migrants are EU nationals. 

The employment rate among foreigners then very clearly reflects the purpose for 
which the foreigners most frequently come to the given state, what competencies they 
have and what conditions are set regarding their integration in the labour market. 

However, the overall data indicate that in neither of the analyzed countries is there 
a fundamental difference between the employment rate of the domestic population 
and that of foreigners, or rather of persons with a migration background. An exception 
from this rule is the Czech Republic, where the employment rate of foreigners signifi-
cantly exceeds the employment rate134 of the domestic population. A further exception 
is the case of Austrian women with a migration background and British women born 
outside the EU, where their employment rate is markedly lower than that it is among 
women in the majority of the population.

Seen from the perspective of this publication, what can be considered an 
alarming situation is the position of foreigners in the Czech labour market in 
particular. In the case of EU nationals, their position is usually similar to that of 
the majority of the Czech society. Yet in the case of third-country nationals, the 
number of self-employed persons is significantly (up to four times) higher com-
pared to the majority. This has not been encountered in any of the other investi-
gated countries. This fact indicates the markedly different position of foreigners 
in the labour market, which is the consequence of policies meant to push for-
eigners out of employment relationships. Although official documents speak of 

134 Judging from the experience of other countries, it can be assumed that if the Czech Republic investigated the 
category of persons with a migration background, which is used in the case of Germany and Austria, the identified 
difference would not be as profound. 
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the opposite objective of Czech migration policy (i.e. of the majority of foreigners 
in employment relationships)135, the data on foreigners leaving the positions of 
employees clearly show that such an anomaly is not happening in any other of 
the investigated countries. This fact certainly does not bring any advantage to 
either the position of foreigners in the Czech Republic, or their integration into 
the Czech society136. 137 138 139

Country The Czech Republic Germany Austria The United Kingdom 

The proportion of foreigners in 
the population 

4.2 % 8.9 % 11.9 % 7.8 %

The proportion of persons 
born abroad (UK), persons 
with migration background 
(Austr. + Ger.)

unmonitored137 20 % 18.9 % 12.4 %

EU citizens counted among 
foreigners 

37 % 79 % 35 % 50 %

two largest groups of 
foreigners 

Ukrainians 
Slovaks 

Turks
Poles

Germans 
Turks

Indians from India* 
Poles* 

Employment rate *** of the 
majority of the population 

55 % 50 % 74 % 72 %

Employment rate of 
foreigners138 71 % 45 %** 66 %** 67 %

The proportion of self-
employed workers in the 
majority of the working 
population 

12.5 % 11 % 14.1 % 14 %

The proportion of self-
employed workers among 
working foreigners: 

30 %139 10.4 % 9.7 %** 16 %*

135 See e.g. Government Resolution of the Czech Republic, dated 19 January 2011, No. 48 on Measures for  the 
control of economic migration, protection of the rights of work migrants and the implementation of returns, annex 
No. 1: The new system of economic migration, p. 6. There, it is clearly declared that in foreigners: "employment is the 
preferred purpose of stay" (p. 6).
136 Even a publication by the OECD, Indicators of Immigrant Integration 2012, which operated with data from the 
years 2009-2010, when the difference was even smaller, drew attention to this problematic discrepancy in the posi-
tion in the labour market when comparing the foreigners and the majority of the population.
137 Probably, the proportion will not be that much higher (with the exception of Slovaks), because citizenship is 
granted to about 1 to 2 persons annually.
138 As we have shown in the above text, the definition of employment may differ in individual countries.
139 Out of this percentage, EU citizens: 11%, third-country national: 53 %.

Table No. 1: An overview of the number of migrants and their characteristics in the 
Czech Republic, Germany, Austria and the United Kingdom, data concerning the year 
2012 in particular.140 

Annotation: (1* data relating to persons born  abroad,** data relating to persons 
with a migration background according to the definition of the given country,*** em-
ployment is defined differently in different states, the data are presented particularly 
when comparing the different groups; (2) data relating to the years 2012 or 2013 - for 
more deatils see the above text. 
 

140 The data are based on the same resources as used for the individual countries in the above text of this chapter, 
i.e. they come mainly from the statistical offices of the given countries. Data concerning the year 2012, if the above 
text does not specify otherwise (e.g. the data on employment in the CR are available for the year 2011at the latest). 
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4.1   Admission requirements for migrants to enter the 
territory and the labour market of the Czech Republic

4.1.1 Admission to the territory of the Czech Republic
The issues connected to migration and integration in the Czech Republic fall under the 
remit of the Ministry of the Interior of the Czech Republic, alternatively the Ministry of 
Foreign Affairs of the Czech Republic.141

The entry and residence of migrants in the Czech Republic, as well as their leaving 
the territory is primarily governed by Act No. 326/1999 Coll., on the Residence of For-
eigners in the Territory of the Czech Republic and amendments to certain other acts, 
as amended (hereinafter “Residence Act”) and by directly applicable EU regulations, 
for example by Regulation (EC) No. 810/2009 of the European Parliament and of the 
Council of 13 July 2009 establishing a Community Code on Visas (Visa Code). 

In the context of the Residence Act, it is necessary to distinguish between EU 
nationals;142 family members of EU citizens143 and of Czech citizens; third-country na-
tionals without a visa requirement;144 and nationals of145 third countries who are re-
quired to have a visa. 

EU citizens as well as the citizens of Iceland, Liechtenstein, Norway and Switzer-
land (as these have similar rights as EU citizens) must meet the least demanding 
conditions for entering and residence in the territory of the Czech Republic. They can 
come and stay in the Czech Republic on a  temporary basis without visas,146 having 
only a  travel document or an identification card, and they have completely unlim-
ited access to the labour market. The only duty they have is to report to the authori-
ties, if the period of their expected stay in the Czech Republic is longer than 30 days. 
In such a case, within 30 days upon entering the Czech Republic, they are obliged to 
report their presence to the appropriate department of Foreign Police according to 

141 The Ministry of Foreign Affairs is competent to make decisions regarding granting or denying short-stay visas. 
142 EU citizens are the nationals of Belgium, Bulgaria, Czech Republic, Croatia, Denmark, Estonia, Finland, France, 
Ireland, Italy, Cyprus, Lithuania, Latvia, Luxembourg, Hungary, Malta, Germany, the Netherlands, Poland, Portugal, 
Austria, Romania, Greece, Slovakia, Slovenia, the United Kingdom of Great Britain and Northern Ireland, Spain and 
Sweden. 
143 See Section 15a of Act No. 326/1999 Coll. 
144 Determined by bilateral visa waiver agreements or treaties entered before 21 December 2007.
145 Non-EU nationals
146 See the provisions of Section 18 Letter c) of Act No. 326/1999 Coll. 

4. Admission of 
labour migrants to 
a host country and 
to the labour market 
in the countries 
compared
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their place of residence.147 In case of a stay longer than 30 days, the above-mentioned 
group of foreigners has the right to apply for a certificate of temporary residence.148 
This certificate then serves as a "proof" for documenting the length of a temporary 
stay in the territory for other purposes (for example when applying for a permanent 
residence permit, when claiming social benefits, etc.). Also family members of the 
above-mentioned group of migrants, including family members of Czech nationals, 
are subject to simplified conditions of entry and stay. 

People from those countries whose nationals do not need to be in possession of 
a visa are allowed to stay in the Czech Republic, or, to be more precise, in the whole 
Schengen area, for a period of up to 90 days in any 180-day period. Also nationals of 
countries with a bilateral treaty on visa-free travel with the Czech Republic (entered 
before 21 December 2007) are allowed to stay in the Czech Republic, however, in the 
Czech Republic only. In case they would want to perform any type of profit-making 
activity in the territory of the Czech Republic, they need to apply for a residence permit 
(i.e. at least a short-term visa). 

Third-country nationals who are not also family members of a citizen of the EU or of 
the Czech Republic may stay in the Czech Republic primarily on the basis of a short-stay 
or long-stay visa, long-term residence permit (with special options: Employee Card and 
Blue Card), permanent residence permit149 or granted international protection.150

Except for permanent residence permit holders, foreigners have to meet the con-
ditions stipulated in relation to the specific purpose151 of their stay in the territory152 
throughout the whole period of their stay. 

Visa or residence permit applications can be filed at an embassy in the country of 
origin.153 Long-stay visa or permanent residence permits can be applied for – in addi-
tion to the embassy of the Czech Republic in the country of origin of the foreigner – 
also directly in the Czech Republic at the Department for Asylum and Migration Policy 
of the Ministry of the Interior. 

147 See the provisions of Section 93 paragraph 2 of Act No. 326/1999 Coll. 
148 See the provisions of Section 87a Paragraph 1 of Act No. 326/1999 Coll.
149 Mostly after five years of long-term residence in the Czech Republic. 
150 Asylum or subsidiary protection (see Act No. 325/1999 Coll. on Asylum). 
151 Employment, business, studies, family reunion, leave to remain or a so-called "other purpose".
152 For more details about types of stays, see Čižinský, Pavel et al. Cizinecké právo [Foreigner Law], Prague: 
Linde, 2012 
153 Decree No. 429/2010 Coll. of 21 October 2010 specifies, the nationals of which countries can apply for a visa at any 
embassy, i.e. outside their home country. 

Visa proceedings, except for the visa proceedings of family members of EU citizens 
or of the citizens of the Czech Republic, are not subject to the provisions of the Code of 
Administrative Procedure and they do not constitute a legal claim. In case a visa appli-
cation is turned down, the foreigner has an option to file, within 15 days from having 
received the information about not being granted the visa, a request for a new assess-
ment of his or her application154 to the Ministry of Foreign Affairs (regarding short-stay 
visas),155 or to the Ministry of the Interior (regarding long-stay visas).156 Only when 
a visa is denied to a family member of an EU or Czech national is a judicial review pos-
sible: i.e. if the administrative body rejects the application a  second time, when the 
applicant is requesting a new assessment, then the applicant can go to court. 

Proceedings on individual types of residence follow the Code of Administrative 
Procedure. Better protection and stronger position for the applicant is thus ensured 
throughout the whole administrative proceedings. The applicant has the right to ap-
peal a negative decision of the competent administrative body within 15 days from the 
delivery of the decision, the appeal is made to a superior administrative body.157 If the 
superior administrative authority does not deem the request for a specific residence 
status valid, the applicant always has the right to appeal to a court of justice.   

Although the Residence Act defines deadlines regarding the decisions of the rel-
evant administrative authorities on granting or rejecting applications for specific visas 
or residence permits, these deadlines are very often, especially in the case of residence 
permits, not respected. In such a case, the applicant has the right to turn to a superior 
administrative authority and file a request to take measures against inaction.158 If the 
administrative authority continues to fail to issue a decision, the applicant can go to 
court requesting an enforcement of measures against inaction. 

4.1.2 Admission of migrants to the labour market
The primary aspects determining the possibility of entering the labour market are: the 
nationality of the foreigner, his family relationships to EU or Czech citizens and finally 
the residence permit type. 

154 See provisions of Section 180e of the Residence Act.
155 The Ministry of Foreign Affairs informs foreigners on the outcome of the new assessment within 30 days from 
filing (and delivering) the request (see provisions of Section 180e Paragraph 9 of the Residence Act).
156 The Ministy of the Interior informs foreigners on the outcome of the new assessment within 60 days from the 
delivery of the request. 
157 Commission for decision-making in matters of residence of foreigners
158 See provisions of Section 80 of the Act No. 500/2004 Coll., Code of Administrative Procedure
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The corner stone of legislation concerning the possibility of the admission of mi-
grants to the Czech labour market is the Act No. 435/2004 Coll., on Employment (here-
inafter the "Employment Act"). This Act differentiates between: 
<right> foreigners who have the same status as Czech citizens, and 
<right>foreigners whose admission to the labour market is restricted. 

In case of the first category, it is a taxative list of foreigners, as specified in Section 3 
Paragraph 2 and 3 of the Employment Act.159 This group of foreigners must provide 
their employer with documents proving that they belong to the respective category of 
migrants. The employer is obliged to notify the competent labour office in writing not 
later than on the given foreigner’s first workday ,160 and to keep records of EU nation-
als, their family members and family members of the citizens of the Czech Republic.161 
Foreigners listed in Section 98 of the Employment Act can be included in this category. 
They do not need a permit to be employed. Such foreigners are for example foreigners 
with a permanent residence permit; foreigners granted international protection; for-
eigners whose stay in the Czech Republic is based on a permit for long-term residence 
for the purpose of family reunification;162 foreigners who are systematically preparing 
for their future profession in the territory of the Czech Republic; foreigners who are 
clerics of a church or a religious organization registered in the Czech Republic; foreign-
ers who have been posted to the Czech Republic by their foreign employer based on an 
agreement concluded with a Czech legal or natural person, exclusively for the purpose 
of increasing the skills and qualification required for work performance with this em-
ployer outside the territory of the Czech Republic, etc. 

Foreigners who are not listed in the provisions of Section 3 Paragraph 2 and 3 of the 
Employment Act and whose access to the labour market is restricted need an Employ-
ee or Blue Card to be employed, or they need a valid work permit issued by a regional 
labour office branch and a valid residence permit for the Czech territory. In the case 
of foreigners with restricted access to the labour market, it is necessary to distinguish 

159 For the purposes of the Employment Act (see the provisions of Section 85 of the Employment Act), these foreign-
ers are not considered foreigners.
160 See the provisions of Section 87 of the Employment Act.
161 See the provisions of Section 102 Paragraph 2 of the Employment Act.
162 Amendment No.101/2014 Coll. The scope of this group of migrants was extended; according to the earlier legisla-
tion, this applied only to migrants staying in the Czech Republic on the basis of a permit for long-term residence for 
the purpose of family reunification with a foreigner who was granted permanent residence, asylum or subsidiary 
protection. 

between two basic categories. Those, whose applications are assessed with regard to 
the situation in the labour market, and foreigners whose entry to the labour market 
does not depend on this condition.163

 4.1.2.1Employee Card
What is understood about an Employee Card (hereinafter the "EC") is that it acts 
as a permit for a long-term stay granting the foreigner temporary residence in the terri-
tory, exceeding 3 months and allowing work performance on the position for which the 
EC was issued, or on a position, for which the Ministry of the Interior has granted consent. 
164 Those foreigners who need a work permit according to the Employment Act, as well as 
those who do not need a work permit for performing work (see the provisions of Sec-
tion 98 of the Employment Act) are granted a residence permit for the purpose of em-
ployment through the EC.165 

From the above-mentioned definition of the EC, we can deduce its two modi – it is 
either dual (in the case that it combines a work-permit and a residence permit)166 or 
non-dual (in the case that it grants the foreigner only residence in the territory)167 and 
three reasons for its issuance. 

In the case of a dual-type Employee Card, the foreigner must apply for a position 
listed in the Central Evidence of Job Vacancies available for EC holders (hereinafter the 
"CEJV"). 168 How the system works: The employer has to report a vacant job to the re-
gional branch of the labour office and along with that declare his or her consent that 
the Ministry of Labour and Social Affairs (MLSA) may list this position in the CEJV if it 
is not filled within 30 days. The MLSA does not have to list the position in the CEJV, and 
also, it can remove the vacancy from the Evidence in case the employer had received 
a  final (legally binding!!) fine for enabling unauthorized labour within the last 12 
months. The MLSA also does not have to list the position if it is possible to fill it other-
wise considering the required qualification and the availability of labour force.169 Due 

163 See the provisions of Section 97 of Act No. 435/2004 Coll., on Employment. 
164 In case of a change of employer, change of the job position of the holder of the EC, employment in a different 
position or employment with another employer. 
165 Provisions of Section 42g Paragraph 1 of the Act No. 326/1999 Coll. 
166 See the provisions of Section 42g Paragraph 2 of Act No. 326/1999 Coll. 
167 See the provisions of Section 42g Paragraph 3 and 4 of Act No. 326/1999 Coll. 
168 See provisions of Section 37a of the Employment Act, the list of vacant positions can be seen here: http://portal.
mpsv.cz/sz/zahr_zam
169 See the provisions of Section 37a Paragraph 6 of the Employment Act. Most likely it will address such cases when 
the vacancy is filled after being included into the CEJV.
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to the fact that it is not absolutely clear how exactly a decision regarding the listing of 
a vacant position in the CEJV or its removal from it will be taken, there is the threat of 
a certain lack of transparency of such action.170

The dual Employee Card can be issued by the Ministry of the Interior also to 
foreigners residing in the territory of the Czech Republic on the basis of a  visa for 
a stay longer than 90 days, and who are employed in the territory and granted an 
employment permit. In such a case, when a foreigner applies for the issuance of an 
Employee Card with the same employer and for the same position s/he is at, it is not 
a  requirement stipulated by the Employment Act. In these cases it is not required 
that this position is in the CEJV.    

A foreigner who has been granted a work permit for a certain position can apply 
for an Employee Card of the non-dual type if it is required by the Employment Act, 
and so can a foreigner who has unlimited access to the labour market according to 
the Employment Act. In such cases the job position in question is not listed in the 
CEJV and the Ministry of the Interior does not look into the professional competence 
of the applicant: it is monitored either by the labour office as a part of the proceed-
ings for granting an employment permit, or it is up to the employer whether it is 
required or not. 

In both types of cards, it is required that a form of labour-law relation exists between 
the foreigner and the employer which the applicant for the EC must prove by submit-
ting a  contract of employment, an agreement on work performance ("dohoda o  pra-
covní činnosti" in Czech, ed. note) or a contract for a future contract.171 In all cases, the 
weekly working hours must cover at least 15 hours172 and the monthly wage, salary or 
remuneration may not be lower than the basic monthly rate of the minimum wage.173

In the case of the dual-type EC, the foreigner must, with the exception of the above 
mentioned cases, demonstrate his or her professional competence. This is to be done 
either through having a required education (in justified cases, especially when there is 

170 See Čižinský P., 2014, Nová úprava pracovní migrace cizinců v  ČR [New regulation of labour migration of for-
eigners in the Czech Republic], available at http://migraceonline.cz/cz/e-knihovna/analyza-nova-uprava-pracovni-
migrace-cizincu-do-cr 
171 The parties agree to conclude a contract of employment or an agreement on work performance (DPČ??) within 
a certain deadline.
172 See the provisions of Section 42g Paragraph 2 Letter b) of Act No. 326/1999 Coll. 
173 See the provisions of Section 42g Paragraph 2 Letter b) Act No. 326/1999 Coll. For the year 2014, the established 
lowest rate of the minimum wage is 8 500 Czech Crowns (CZK) per month or 50.60 CZK per hour, see the Govern-
ment Decree No. 210/2013 Coll. 

reasonable doubt whether the foreigner has the required education or whether this edu-
cation corresponds to the character of the given employment, the foreigner is obliged to 
prove – at the request of the Ministry of the Interior – that his education was recognized by 
a competent authority of the Czech Republic, in the so-called "nostrification" process).174 
It is a  formulation which sets certain limits to the abuse of proofs of education175 or of 
professional training required by special legislation176 or of the meeting of conditions 
for the execution of regulated professions as anti-immigration repression measures.177

A foreigner who has unlimited access to the labour market according to the Em-
ployment Act, apart from the above mentioned requirements, must provide also proof 
documenting this fact. 

In the case of foreigners who are required to obtain an employment permit and 
whose application for an employee card was submitted simultaneously, the em-
ployment permit application must be decided upon first. It is a preliminary ques-
tion according to the provisions of Section 64 Paragraph 1 Letter c) of the Code of 
Administrative Procedure: i.e. the Ministry of the Interior suspends the proceed-
ings on the EC until the administrative proceedings on granting employment per-
mit are finalized.  

The Employee Card can be applied for at the Czech embassy in the country of origin 
or in the case of residence in the Czech Republic, when holding a  visa for a  stay ex-
ceeding 90 days or a long-term residence permit issued for another purpose, it can be 
applied for at the Department for Asylum and Migration Policy of the Ministry of the 
Interior.178 The Ministry is obliged by law to decide on the granting or denying of the EC 
in an administrative proceeding within 60 days of the submission of the application. 
In particularly complex cases, or in cases where a regional branch of the labour office 
must be consulted for a binding opinion, the decision must be made within 90 days of 
the application submission.179 

The Employee Card applicant can work from the moment the certificate on the ful-
filment of conditions for receiving the Employee Card is issued. 

174 See the provisions of Section 42g Paragraph 2 Letter c) of Act No. 326/1999 Coll. 
175 See Čižinský P., 2014 Nová úprava pracovní migrace cizinců v ČR [New regulation of labour migration of foreign-
ers in the Czech Republic], available at http://migraceonline.cz/cz/e-knihovna/analyza-nova-uprava-pracovni-mi-
grace-cizincu-do-cr
176 See the provisions of Section 42g Paragraph 2 Letter c) of Act No. 326/1999 Coll.
177 http://uok.msmt.cz/uok/ru_list.php?lang=en&dl=en
178 See the provisions of Section 42g Paragraph 5 of Act No. 326/1999 Coll. 
179 See the provisions of Section 169 Paragraph 1 Letter h) of the Residence Act.
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4.1.2.2 Employment permit
The employment permit is designed for foreigners from third countries who want to be 
employed in the Czech Republic and the law stipulates that they may be employed.180 

They are foreigners who want to work in the Czech Republic and who are holders of 
short-stay or long-stay visas or long-term residence permits for the purpose of business, 
including those who are in the position of an associate or partner, member of a statutory 
body or some other body of a commercial company or in the position of a member of 
a cooperative or in the position of a member of a statutory body or some other body of 
a cooperative, and who perform tasks arising from the type of activity of the respective 
legal entity. This permit cannot be issued to the dual-type EC holder. 

The employment permit is issued by a regional branch of the Labour Office under 
similar rules as those which take effect under Act No. 101/2014 Coll., implementing the 
single permit directive; i.e. that it is a  job vacancy listed in the Evidence that cannot 
be filled otherwise with regard to the required qualifications or the lack of available 
workforce. The amendment exempted the employers from the obligation to notify the 
regional branch of the labour office about the intention to employ foreigners in ad-
vance.181 An exception are posted workers, in which case the duty to consult the inten-
tion remains.182 In their case, however, the labour market test – i.e. the requirement of 
a job vacancy – is newly not required.183 Furthermore, the labour market test is not re-
quired for example in the case of applicants for international protection after 12 months 
in the proceedings on granting international protection, holders of visas or long-term 
residence permits for the purpose of leave to remain, trainees or interns, etc.184 Con-
cerning the lastly mentioned interns, there is a change in comparison with the previous 
legislation. The term of employment for the purpose of increasing qualification was 
shortened from one year to 6 months (with the possibility of extending this period).185  

For the time being, no changes were carried out regarding the employment per-
mits of seasonal workers, these remain unchanged.186 They are granted an employ-

180 See the provisions of Sections 92, 95, 96, 97, 98 of the Employment Act.
181 See the provisions of Section 92 Paragraph 1 of Act No. 435/2004 Coll. 
182 See the provisions of Section 95 Paragraph 2 of Act No. 435/2004 Coll. 
183 At the moment, what is discussed is the Proposal for a  Directive of the European Parliament and of the 
Council on the enforcement of Directive 96/71/EC concerning the posting of workers in the framework of the 
provision of service. 
184 See the provisions of Section 97 of Act No. 435/2004 Coll. 
185 See the provisions of Section 97 Paragraph 1 Letter a) of Act No. 435/2004 Coll. 
186 See the provisions of Section 92 Paragraph 1 Letter b) of Act No. 435/2004 Coll. At the moment, a Proposal for 
a Directive of the European Parliament and of the Council on seasonal employment is being discussed. 

ment permit for the maximum of 6 months in a calendar year, with an obligatory gap 
of at least 6 months between the individual employments in the territory of the Czech 
Republic. The labour market test takes place in this case not only during the first time 
the permit is granted, but also during its possible extension. 

In the context of the amendment, we should take notice of the provision of Sec-
tion 98a of the Employment Act, which is newly included in the Employment Act. In 
line with this provision, the foreigners who are posted in the Czech Republic by their 
employer from abroad, based on a contract with a Czech legal or natural person, ex-
clusively for the purpose of boosting the skills and qualification required for the execu-
tion of their work with their employers outside the territory of the CR, are not required 
to obtain an employment permit, Employee Card or Blue Card.187 This provision has to 
be applied together with provision 178b Paragraph 4 of the 188 Residence Act and its im-
plementation is decided upon by the government. The length of stay of the foreigner 
in such a case must not exceed 6 months.  

4.1.2.3 Blue Card189

The introduction of Blue Cards in the Czech legislation occurred through the imple-
mentation of Directive 2009/50/EC on the conditions of entry and residence of third-country 
nationals for the purpose of highly qualified employment (“EU Blue Card”). 

It is a special type of permit for long-term residence for the purpose of highly quali-
fied employment,190 combining both a  residence permit and an employment permit 
(has a dual character). The position always has to be included in the register of job va-
cancies which can be taken by Blue Card holders.191 The employer reports a vacant posi-
tion to the regional branch of the labour office and at the same time declares consent 
with the fact that in case this vacancy will not be filled within 30 days, it can be included 
into the central database of vacancies available for Blue Card holders.192 According to 
the provisions of Section 37a Paragraph 6 of the Employment Act, the Ministry of Labour 

187 See the provisions of Section 98a of Act No. 326/1999 Coll. 
188 In case the foreigner is posted in the territory of the Czech Republic by his or her foreign employer on the basis 
of a contract with a Czech legal or natural person, exclusively for the purpose of boosting the skills and qualifica-
tion required for the execution of his or her work with this foreign employer outside the territory of the CR, for the 
purposes of this Act, it is not considered employment. 
189 For details see Čižinský, Pavel et al. Cizinecké právo [Foreigner Law], Praha: Linde, 2012.
190 High qualification is deemed to be a completed university education or higher vocational education, the dura-
tion of which was at least 3 years. 
191 https://portal.mpsv.cz/sz/zahr_zam/modka/vm 
192 See the provisions of Section 37a Paragraph 3 of Act No. 435/2004 Coll. of the Employment Act 
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and Social Affairs (MLSA) will not include the vacant job into the Blue Card database of 
vacancies, or possibly removes the job from it, if the employer has in the last 12 months 
received a fine for making unauthorized labour possible or if the vacant job can be filled 
otherwise, given the qualification required or the availability of workforce. 

The Blue Card applicant must conclude an employment contract with the employer 
with a duration of at least one year and with a gross monthly or annual salary amount-
ing to at least a 1.5 multiple of the gross annual salary in the Czech Republic, as stipu-
lated in a Communication by the Ministry of Labour and Social Affairs (as of the date of 
the finalization of this study, the amount is 37 692 CZK).193 At the same time, a weekly 
working time of 40 hours must be agreed upon. 

The Blue Card application can be filed with a Czech embassy in the country of origin 
or, in the case of residence in the Czech Republic based on a visa for a stay longer than 
90 days or on a long-term residence permit issued for another purpose,194 the applica-
tion can be filed also with the Department for Asylum and Migration Policy of the Min-
istry of the Interior. This is possible also in the case of the holders of Blue Cards issued 
by another EU member state.195 

4.2   Admission requirements for migrants to enter the 
territory and the labour market of Germany 

4.2.1 Entry and residence in the territory of the Federal Republic of Germany
The absolutely fundamental piece of legislation, regulating the issues connected 
with the entry and stay of third-country nationals in the territory of Germany, is 
the German Residence Act196 (hereinafter also "AufenthG"). The residence of EU 

193 The Ministry of Labour and Social Affairs, according to the provisions of Section 182a Paragraph 3 of Act No. 326/1999 
Coll., on the Residence of Foreigners in the Territory of the Czech Republic and amendments to certain other acts, as 
amended by the Act No. 427/2010 Coll., announces that based on the average gross monthly salary in the Czech Repub-
lic in 2013 in the amount of 25 128 CZK, the average gross salary in the Czech Republic for the period from 1 May 2014 
to 30 April 2015 amounts to 301 536 CZK. (https://portal.mpsv. cz/sz/obecne/prav_predpisy/akt_zneni/sdeleni_phm)
194 It is necessary to file the application within 1 month of entry into the territory
195 See the provisions of Section 42i Paragraph 3 of Act No. 326/1999 Coll., the Residence Act.
196 Gesetz über den Aufenthalt, die Erwerbstätigkeit und die Integration von Ausländern im Bundesgebizet (Auf-
enthaltsgesetz/AufenthG) from 30 July 2004 (BGBI, No. 41, p. 1952), which came into effect on 1st of January 2005, 
hereinafter the Residence Act and/or AufenthG. 

citizens and their family members is regulated by the Freedom of Movement 
for EU Citizens Act197 (hereinafter also "Freizüg/EU"). However, apart from the 
regulations adopted at the EU level, various regulations adopted at the national 
level, such as the so-called Ordinance Governing Residence198 (hereinafter also 
"AufenthV") or the Employment Regulation of Foreigners199 (hereinafter also "Be-
schV") also play an important role. 

For their entry and residence in the territory of Germany, third-country nation-
als need specific migration authorizations. The citizens of the so-called privileged 
states represent a specific group of foreigners within this category.200 They have the 
right of visa-free travel and have the option of a short-term stay of up to 90 days in 
the period of 180 consecutive days without the necessity to apply for an entrance 
visa. However, even these foreigners are obliged to apply for a residence title (see 
below) for stays exceeding the period of 3 months. On the other hand they are al-
lowed to apply for it after entering the territory of Germany, at a locally competent 
immigration office. Within this group, we distinguish between foreigners who can 
apply for all types of residence in the territory and201 the nationals of such states 
who may apply only for residence, without employment authorization (with pos-
sible exceptions).202

A visa,203 as a specific residence title according to the Residence Act (AufenthG),204 
may be issued as a visa belonging to one of the following types: Airport transit – type 
A, short-stay (so-called Schengen) – type C, issued for a period of stay shorter than 3 
months within a period of six months, and as long-stay (national) – type D. According 
to the Residence Act (AufenthG), visa holders are authorized to stay in the territory of 
Germany as long as their visa is valid. 

197 Gesetz über die allgemeine Freizügigkeit von Unionsbürgern Freizügigkeitsgesetz/EU – FreizügG/EU) from 30 July 
2004 (BGBl, No. 41, p. 1986), which came into effect on 1 January 2005, hereinafterAct on the Freedom of Movement for 
EU Citizens and/or Freizüg/EU. 
198 Aufenthaltsverordnung (AufenthV) of 25 November 2005 (BGBI., No. 62, p. 2945).
199 Verordnung über die Beschäftigung von Ausländerinnen und Ausländern (Beschäftigungsverordnung/BeschV) of 
22 November 2004 (BGBI. No. 62, p. 2937).
200 The nationals in question are e.g. the citizens of Andorra, Albania, Bosnia and Herzegovina, Australia, Is-
rael, Japan, Canada, Monaco, Moldova, New Zealand, South Korea, San Marino, and the USA. See Section 41 
AufenthV
201 This applies to the citizens of Australia, Israel, Japan, Canada, New Zealand, South Korea, and the USA. 
202 This applies e.g. to the citizens of Andorra, Honduras, Monaco, and San Marino. 
203 Section 6 of the Residence Act (AufenthG).
204 Section 4 Paragraph 1 of the Residence Act (AufenthG) stipulates a visa has the nature of an independent residence 
title. See also http://www.auswaertiges-amt.de/EN/EinreiseUndAufenthalt/Zuwanderungsrecht_node.html. 



Foreign workers in the labour market in the Czech Republic and in selected European countries Admission of labour migrants to a host country and to the labour market in the countries compared82 83

According to the German law,205 the responsibility for accepting and issuing visas 
rests with the embassies and consulates general. Essentially it is true that the Federal 
Foreign Office does not take part in handling individual visa applications. Local juris-
diction is determined by the applicants´ usual place of residence. Generally it is true 
that the visa application must be submitted outside Germany, before the planned 
entry to the country. Processing a visa application usually takes 2–10 workdays. How-
ever, this concerns only the proceedings on issuing short-stay (so-called Schengen) 
visas206 according to the so-called Visa Code.207 The conditions for granting these visas 
are standardized within the states of the Schengen area and their setting is therefore 
the same as in the Czech Republic. 

As far as the proceedings on issuing long-stay (national visas) with a  duration 
longer than 90 days of stay are concerned,208 basically the same rules apply here as 
in the case of the residence proceedings.209 The only difference is that the visas are is-
sued before entering the territory. The conditions for issuing a visa are set relatively 
strictly and differ in relation to the purpose for which the visa is requested. Issuing 
a  long-stay visa is subject to the approval by the competent authorities – especially 
by the relevant immigration office (Ausländeramt or Ausländerbehörde) in a  federal 
state (according to the intended place of stay), or in the case of visas for the purpose 
of employment, the approval of the Federal Employment Agency (Bundesagentur für 
Arbeit).210 Immigration offices which approve the granting of long-stay visas, are not 
subordinate to the Federal Foreign Office. Instead, they are subject to the professional 
supervision of the Federal Ministry of the Interior and the respective ministers of the 
federal states. The duration of the proceedings on granting a long-term visa usually 
ranges around several weeks or even months.211 The decision on denying a visa, in ad-

205 Section 71 Paragraph 2 of the Residence Act (AufenthG). 
206 Section 6 Paragraph 1 and 2 of the Residence Act (AufenthG). 
207 Regulation of the European Parliament and of the Council amending Regulation (EC) No 810/2009 of 13 July 
2009 establishing a Community Code on Visas. 
208 Section 6 Paragraph 3 of the Residence Act (AufenthG). 
209 Section 6 Paragraph 3 of the Residence Act (AufenthG). 
210 However, in many cases (especially with specific visas issued for the purpose of employment), the approval of the 
competent office is not required (see BeschV). 
211 Compare http://www.auswaertigesamt.de/EN/EinreiseUndAufenthalt/Visabestimmungen_node.html#doc4808 
44bodyText3 and http://www.auswaertiges-amt.de/EN/EinreiseUndAufenthalt/Visabestimmungen_node.html. How-
ever, the attempts to boost the efficiency of the visa proceedings are to be observed in practice. One of the simplifica-
tions of the proceedings on granting visas is the option to download and fill-in the application on-line, which enables 
bringing a filled-in and printed out application to the visa interview, where it can be scanned. Furthermore, many em-
bassies have implemented an electronic registration system, leading to a more efficient handling of the applications 

dition to the cases specified by the law,212 can be appealed by filing an administrative 
action to the Administrative Court (Verwaltungsgericht) in Berlin. Generally, following 
the admission to the German territory, the holder of a valid national visa can apply for 
an extension of his or her stay, or to be more precise for issuing one of the residence 
titles specified below. 

Except for a visa, which is, as mentioned above, considered a specific type of a resi-
dence title, further types of residence – residence titles213 can be distinguished as follows: 
1) Residence permit (Aufenthaltserlaubnis)
2) �Permanent residence (permit) (Niederlassungserlaubnis and Erlaubnis zum Dauerauf-

enthalt – EU) 
3) EU Blue Card (Blaue Karte EU)

It is the immigration office who decides on granting a residence title, with the ju-
risdiction determined by the place of residence or place of employment. Before fil-
ing an application for a  residence permit, one must register at the appropriate reg-
istration office (Einwohnermeldeamt). The length of handling an application is varied. 
Similar to the visa procedure, the proceedings of matters connected to residency are 
time-consuming and administratively pretentious. Despite certain efforts to boost its 
effectiveness, it requires a considerable degree of paperwork.214 The conditions lead-
ing to obtaining any of the residency titles according to the Residence Act (AufenthG) 
are relatively strict, the general requirement in particular is proving that the applicant 
meets the given purpose of stay (in an effort to prevent abusing the system). There is 
a lot of emphasis on the requirement to prove financial independence and a certain 
degree of integration.215 Information on the options of stay in Germany and conditions 

and a shortened time span spent at the office. What is also on the rise is the number of multiple-visas issued : these 
entitle their holders to repeated entry to the territory without the need to apply for a new visa. Compare also http://
www.pressburg.diplo.de/contentblob/3296994/Daten/2991536/Visum_fr_Drittstaater.pdf (DIVNÝ JAZYK). 
212 Section 83 Paragraph 1 of the Residence Act (AufenthG). 
213 To be precise, it is necessary to add that besides the mentioned types of stay, several special residency regimes are 
also in place. Asylum seekers in particular have a specific position. They remain in the territory during the proceed-
ings on the basis of the so-called Aufenthaltsgestattung, which is a residency status laden with a number of restric-
tions (e.g. concerning the movement and residence in the territory). Another specific category of foreigners are 
persons who do not have residence permits and are obliged by the law to leave the country, however, they cannot 
do so for various reasons (e.g. because of a threat of the infringement of their human rights in case they return to 
their country of origin). In such cases, these persons receive a special permit to remain in the country, the so-called 
Duldung. Just like in the case of asylum seekers, their position is very uncertain and the title brings with it a series 
of strict restrictions. 
214 See http://www.justlanded.com/english/germany/germany-guide/visas-permits/requirements. 
215 It is proved especially by the participation in an integration course, which is compulsory for a number of persons. 
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for obtaining individual residency titles are relatively easily available through various 
public information portals run by the authorities, and government authorities often 
provide the option of free consultations.216

As regards the performance of profit-making activities (employment or business), 
pursuant to Section 4 Paragraph 2 of the Residence Act (AufenthG), any residence per-
mit (or a visa ) must include information on whether the performance of profit-mak-
ing activities is authorized or not, and possibly also what type of profit-making activi-
ties can be performed. The authorization to perform profit-making activities may be 
established directly by the provisions stipulated in the legal regulation,217 or it can be 
issued on the basis of an individual administrative act of the foreign office.218

Ad 1. Residence Permit (Aufenthaltserlaubnis)219 
A residence permit is always temporary and it is issued for a certain purpose (e.g. stud-
ies, profit-making activities, family reunification or for humanitarian reasons). The 
extent of the rights connected to a given residency title (e.g. the right to work in the 
territory of the FRG) and the length of stay depend on the purpose for which the resi-
dency authorization is issued.

A residence permit is granted in the following cases: 
<right> �vocational training / an educational course in the FRG – Section 16-17 of the Resi-

dence Act (AufenthG)
<right> �for the purpose of economic activity – Section 18-31 of the Residence Act (AufenthG)
<right>�on humanitarian or political grounds or for reasons of international law – Section 

22–26 of the Residence Act (AufenthG)

216 See http://www.make-it-in-germany.com/en/, http://www.fachkraefte-offensive.de/de/startseite/start.html, 
http://www.auswaertiges-amt.de/en/einreiseundaufenthalt/uebersicht_node.html, http://ec.europa.eu/eures, 
http://www.bamf.de/en/willkommen/aufenthalt/wichtigeinformationen/wichtigeinformationen-node.html, 
http://www.auswaertiges-amt.de/en/infoservice/faq/arbeitenlebendeutschland/uebersicht.html?nn=480834. 
217 E.g. Section 9 Paragraph 1 of the Residence Act (AufenthG) stipulates that the permanent residence permit 
authorizes the performance of (any) profit-making activity. The same provision can be found e.g. in Section 28 
Paragraph 5 of the Residence Act (AufenthG) on the authorization to stay for the purpose of cohabitation/living 
together with a German national, for more see Section 4.2.1.2 of ?? VwV. 
218 In this case, issuing an authorization to perform profit-making activities (either with a specific employer or in 
general) may be the so-called side provision of the residence permit according to Section 12 of the Residence Act 
(AufenthG), in German "Nebenbestimmung". Such an authorization can be integrated within the biometric identi-
fication card or residence permit, yet it also needs to be included in the documents annexing the authorization to 
stay (the so-called Zusatzblatt, see e.g. Annexes to AufenthV).
219 Section 7 and 8 of the Residence Act (AufenthG). 

<right> �for the purpose of family reunification (Section 27-36 of the Residence Act) 
<right> �for former German citizens who want to return to the territory of Germany (the so-

called Aussiedler) – Section 37, 38 of the Residence Act (AufenthG)
<right> �for persons who possess the status of long-term residents in other member states of 

the European Union – Section 38a of the Residence Act (AufenthG)

As regards a  residence permit issued directly for the purpose of employment, high-
skilled foreigners (especially researchers with special technical knowledge, teaching 
or scientific personnel in prominent positions, etc.) may directly obtain the permanent 
residence permit for highly qualified foreigners, pursuant to Section 19 of the Resi-
dence Act (for example: exceptional scientists or university staff). 

Another residency title is a  residence permit for research purposes, pursuant to 
Section 20 of the Residence Act, implementing the respective EU Directive.220 The con-
dition for granting this title is the conclusion of a hosting agreement with a research in-
stitution recognized as such221 by the Federal Office for Migration and Refugees, which 
assesses the efficiency of the planned cooperation. This type of residence permit is is-
sued for a period of one year at minimum. Issuing the permit for a shorter period of 
time is possible only provided it is sufficient with regard to the duration of the research. 
Pursuing economic activity is possible only in the same area to which belongs the con-
ducted research, assuming that this possibility ensues from the agreement on hosting 
the researcher. Approval by the Federal Employment Agency is not required.222

A residence permit for the purpose of employment, pursuant to Section 18 of the 
Residence Act, can be granted only (with certain exceptions) on the condition that the 
given type of work is listed in the regulation on the employment of foreigners (BeschV). 
This regulation stipulates whether granting a residence permit requires the approval of 
the Federal Employment Agency or whether the competent foreign office may also issue 
the given residence permit without the consent of the Federal Employment Agency. This 
approval is not necessary for example in the case of senior staff, including statutory rep-
resentatives of legal persons (§ 3 BeschV), volunteers and charitative or religious workers 
(§ 14 BeschV), posted workers of foreign employers who come to Germany to work under 

220 Council Directive 2005/71/EC on a specific procedure for admitting third-country nationals for the purposes of 
scientific research. 
221 A list of recognized research institutions is available at www. bamf. de/forschungsaufenthalte.
222 § 5 BeschV 
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specified conditions for the maximum period of 3 months during a year (§ 19 BeschV) or 
foreigners whose stay was authorized on humanitarian grounds (§ 31 BeschV). 

In case the Federal Employment Agency needs to issue its approval, it is then nec-
essary to distinguish whether this approval can be issued only after the labour mar-
ket test has been carried out or without this test. The labour market test (Vorrangprü-
fung) pursuant to Section 39 Paragraph 2 of the Residence Act (AufenthG) examines: 1) 
whether the employment of a foreigner may bring with it negative implications for the 
labour market, and 2) whether there are any German employees or foreign employees 
who have a preference available (including the cases when these staff are only avail-
able with the support of Federal Employment Agency). A further condition for gaining 
the approval of the Federal Employment Agency work is the fact that the foreigner will 
not be employed under less favourable conditions than comparable German workers. 

Without testing the labour market, the Federal Employment Agency can give approval 
for employment in the following cases for example 
<right> �intra-company transfer, up to the period of 3 years (Section 10 BeschV) 
<right> �foreign language teachers (not teachers of German) at schools within the remit of 

the embassies and consulates general of foreign states, up to the period of 5 years 
(Section 11 BeschV) 

<right> �au-pair employees (up to 27 years of age, with at least basic knowledge German), up 
to the period of 1 year (Section 12 BeschV) 

<right> �household workers in the households of temporarily posted persons or diplomats, if 
these workers have for at least one year prior to entering Germany taken care of a child 
under 16 years of age or of another member of the household in need of care; the au-
thorization may be granted for the period of stay of the person for which the house-
hold worker is working, however the longest period is 5 years (Section 13 BeschV) 

<right> �posted workers for the period of up to 3 years (Section 19 Paragraph 2 BeschV) The labour 
market test must be carried out by the Federal Employment Agency in these cases: 

<right> �seasonal workers for a maximum period of 6 months (with the weekly working hours 
of at least 30 hours), and if these persons enter Germany under the agreement of 
the German Employment Agency and the respective office in the country of origin of 
these persons (Section 15a BeschV)223

223 For individual employers, the possibility of employment of these seasonal workers is restricted to 8 months in 
each calendar year, which however does not apply to the sector of wine- or fruit-growing and production. 

<right> �Workers in households and caregivers for a  period of the maximum duration of  
3 years (in case of full-time work), and if these persons enter Germany under the 
agreement of the German Federal Employment Agency and the respective office in 
the country of origin of these persons (Section 15c BeschV) 

<right> �Citizens of privileged countries (Section 26 BeschV) 
<right> �Nationals of the countries with whom there are international agreements, including 

agreements with Turkey or with the former Republic of Yugoslavia (§ 28 BeschV), can 
stay in some cases for the maximum period of 18 months or 4 years. 

From 1 August 2012 on, foreign graduates with a German university degree or another 
recognized and comparable foreign university education, have the possibility to ap-
ply for a  special visa for jobseekers (Visum zur Arbeitsplatzsuche, permit to find a  job) 
which may be granted for a period of up to 6 months for the purpose of finding suit-
able employment. The prerequisite for granting the relevant visas is providing a proof 
of education and the ability to cover the costs of their stay. For the period of the valid-
ity of the visa, the performance of any profit-making activity is not allowed, including 
doing business.224 

Foreign graduates from German universities who find themselves in the territory of 
the FRG, may have their residence permit prolonged to up to 18 months for the pur-
pose of the search for suitable employment, provided that the foreigner is able to 
cover the costs of his or her stay.225 During his or her stay, these foreigners have free 
access to the labour market. 

Also foreigners who successfully graduated from vocational/professional educa-
tion and find themselves in the territory of the FRG, can obtain a residence permit for 
the period of up to 1 year, providing they fulfill the conditions stipulated by law.226 For 
the period of stay, they are authorized to perform profit-making activities. 

In Germany, receiving an authorization to stay for the purpose of independent 
economic activities is possible pursuant to Section 21 Paragraph 1 of the Residence 
Act, but it is usually provided only on the condition of an initial investment in the 
amount of at least 250 000 EUR and of the creation of at least five jobs or on the con-
dition of receiving the support of the local chamber of trade or a similar institution 

224 Section 18c of the Residence Act (AufenthG), see also: http://www.bamf.de/en/migration/arbeiten/buerger-
drittstaat/arbeitsplatzsuche/arbeitsplatzsuche.html?nn=3838630
225 Section 16 Paragraph 4 of the Residence Act (AufenthG). 
226 Section 16 Paragraph 5b and 17 Paragraph 3 of the Residence Act (AufenthG). 
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which would confirm the socio-economic contribution of the business plan to the 
given region.227 The assessment of the application as a rule takes several months and 
the maximum duration of the permit, according to law, amounts to three years. 

As regards other types of residence permits whose main purpose is not the perfor-
mance of economic activities but the holders of which may operate in the labour market, 
one can mention e.g. the residence permit for the purpose of the completion of qualifica-
tions through vocational training pursuant to Section 16 Paragraph 5a of the Residence 
Act, in the framework of which the holder is allowed to work for a maximum amount of 
ten hours per week, regardless of whether the job is related to the vocational training. 
The Residence Act further enables issuing a residence permit for the purpose of industrial 
or professional training (dual education), pursuant to Section 17 Paragraph 1 of the Resi-
dence act, in the framework of which, any economic activity – with certain exceptions - is 
possible only on the basis of the approval by the Federal Employment Agency. As regards 
foreigners studying in Germany at a state-recognized university or a similar educational 
establishment, they may stay in the territory of Germany on the basis of a residence per-
mit pursuant to Section 16 Paragraph 1 of the Residence Act. The authorization is issued 
for a period of one year, the maximum period being two years. It may be extended up to 
the time of the completion of the studies, yet its duration must be of adequate length. 
Students have a limited access to the labour market and the period of their employment 
may not exceed, with negligible exceptions, 120 days or 240 half-days a year.228

In order to enable third-country nationals the reunification with their family 
members,229 they must be in possession of one of the respective residency titles (ad 
1-3), and they have to have a place to stay and adequate means for ensuring the stay of 
the family. In addition to the other requisites stipulated by the law,230 the spouse ap-
plying for a residence permit for the purpose of the family unit living together,231 with 
certain exceptions, must prove the knowledge of the German language at A1 level.232 
Uniting with children is possible only up to the age of sixteen years. Adolescents aged 

227 See also Section 21.1.4. vwv. 
228 See Section 16 Paragraph 3 of the Residence Act (AufenthG). 
229 Section 27 and following of the Residence Act (AufenthG). See http://www.bamf.de/en/migration/arbeiten/fami-
liennachzug/familiennachzug-node.html. 
230 Belonging among other conditions is for example the condition of minimum age, which in both spouses must 
not be lower than 18 years. 
231 Section 29 Paragraph 1 point 1 of the Residence Act (AufenthG). 
232 The condition of the knowledge of the German language is not applied in the case of uniting the families of EU 
Blue Card holders, holders of a residence permit for qualified workers, or of self-employed persons and researchers. 

16-18 years of age can obtain a residence permit in exceptional cases or provided that 
there is a good chance of their successful integration in Germany. The holders of an 
authorization for the purpose of uniting the family unit are authorized to work:
<right> �In the case of uniting a family with a German national (Section 28 Paragraph 5 of the 

Residence Act – AufenthG) or
<right> �If the foreigner, with whom the holder of the residence permit for the purpose of 

family reunification was united, has unrestricted access to the labour market, is 
a Blue Card holder or has a residence permit for the purpose of scientific research, 
and/or after two years of the duration of the marriage in the territory of Germany 
(see Section 29 Paragraph 5 of the Residence Act -AufenthG). 

Ad 3. EU Blue Card (Blaue Karte EU)233

It is a specific type of a temporary authorization to stay, introduced into the German 
legislation on 1 August 2012 in connection with the transposition of the EU Directive 
on Blue Cards.234 As a rule, it is issued for the period of 4 years, and it is designed for 
third-country nationals with university education or a comparable education for the 
purpose of suitable employment according to their qualifications. One of the essen-
tial conditions which an applicant for this type of stay must meet, is – except for the 
required education – also the guaranteed minimum level of annual income, reaching 
the amount of 47 600 EUR at least (2014).Working conditions in the positions taken 
by Blue Card holders are not monitored. The knowledge of German is not tested in 
Blue Card applicants. Blue Card advantages consist in the possibility of more easily 
obtaining permanent residence, but also in obtaining the right to free movement in 
the labour market after 2 years. As regards the family members of Blue Card holders, 
they do not need to prove their knowledge of German and after entering the territory, 
they have free access to the labour market without any restrictions. 

In the case of highly qualified foreigners in the so-called shortage occupations (i.e. 
in the areas of mathematics, IT, natural sciences or technologies, and also medical doc-
tors) the conditions for obtaining a Blue Card hold, assuming that what is guaranteed 
are conditions comparable to those of German employees. The minimum gross an-
nual income of 37 128 EUR is required (2014). In these cases, for granting the residency 
title, previous approval of the Federal Employment Agency is necessary.

233 Section 19a of the Residence Act (AufenthG). 
234 Council Directive 2009/50/EC of 25 May 2009 on the conditions of entry and residence of third-country nationals 
for the purpose of highly qualified employment. 
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4.3   Conditions of entry into the territory and the labour 
market of Austria

In Austria, the area of migration and asylum is regulated by five pieces of legislation: 
1) the Settlement and Residence Act (Niederlassungs und Aufenthaltsgesetz, NAG),235 2) 
the Aliens Police Act (Fremdenpolizeigesetz, FPG),236 3) the Act governing the employ-
ment of foreign nationals (Ausländerbeschäftigungsgesetz, AuslBG),237 4) the Asylum 
Act (Asylgesetz),238 and 5) the Citizenship Act (Staatsbürgerschaftsgesetz).239 In this 
form, foreigner legislation comprises the legal basis for the contemporary migra-
tion policy in Austria.240

In the area of visa policy, Austria follows the rules defined by the Treaty on the Func-
tioning of the European Union, according to which issues concerning short-stay visas 
(the so-called Schengen visas) with the validity of up to three months are regulated 
by a  directly applicable Visa Code (in Austria with the validity from 5 April 2010),241 
while regimes of long-term stays are governed by the national legislation. In accord-
ance with the Visa Code there are the following visa categories in Austria: A (airport 
transit visas), C (short-stay visas for up to three months) and D (national visas). Aus-
trian national visas justify the holders to stay in the country for the period of 91 days or 
up to six months and to enjoy free movement within the Schengen area during three 
months. The visa obligation applies to third-country nationals whose countries do not 
have a visa waiver with Austria.

In accordance with EU law, the citizens of EU member states, EEA and Switzer-
land as well as their family members coming from these countries enjoy unlim-
ited access to the territory of Austria and can stay there without a residence permit. 
During a stay longer than three months, registration with the competent Austrian 

235 Bundesgesetz über die Niederlassung und den Aufenthalt in Österreich, BGBl. I Nr. 100/2005 
236 Bundesgesetz über die Ausübung der Fremdenpolizei, die Ausstellung von Dokumenten für Fremde und die 
Erteilung von Einreisetitel, BGBl. I Nr. 100/2005
237 Bundesgesetz vom 20. März 1975, mit dem die Beschäftigung von Ausländern geregelt wird, BGBl.Nr. 218/1975 
238 Bundesgesetz über die Gewährung von Asyl, BGBl. I Nr. 100/2005
239 Bundesgesetz über die österreichische Staatsbürgerschaft (Staatsbürgerschaftsgesetz 1985 – StbG), BGBl.  
Nr. 311/1985
240 A  more detailed list of legislation is available at: http://www.migration.gv.at/en/service-and-links/laws-and-
provisions.html 
241 Regulation of the European Parliament and Council No. 810/2009 (EC) of 13 July 2009 on the Community code 
on Visas (Visa Code). 

immigration authority is required, within four months after entering the country. 
According to Section 51 of NAG, in Austria, those EU citizens are entitled to a  stay 
longer than three months who: 1) are in an employment relationship or who are self-
employed, 2) are able to secure the means for subsistence and have sufficient health 
insurance both for themselves and their family, 3) go to an Austrian school or recog-
nized educational establishment, and at the same time possess sufficient means for 
subsistence and have sufficient health insurance. After five years of uninterrupted 
stay in the territory of Austria, it is then possible to obtain a permanent residence 
authorization in the form of a  certificate. The freedom of movement and stay ap-
plies also to Croatian nationals, having acceded the EU as of 1 July 2013. However, 
Croatians have a more limited access to the Austrian labour market in the sense of 
specific conditions stipulated in the transitional measures for a period of seven years 
(Section 32 of NAG).242 For Romanian and Bulgarian citizens, unlimited access to the 
Austrian labour market is in place from 1 January 2014. 

As regards family members of EU citizens, as well as family members of EEA, 
Swiss and Austrian nationals who come from third countries and who made use 
of their right to free movement, they may apply for an Austrian residence card dur-
ing a stay longer than three months; after five years of uninterrupted stay, they are 
entitled to one (Section 54 and Section 54a of the NAG). A  list of the necessities 
required for the submission of an application to stay is given in the implementing 
regulation to the Act on the Settlement and Residence of Foreigners (NAG).243 The 
authorities responsible for managing residence issues for the above-mentioned 
groups of foreigners are the administrative authorities of individual Austrian 
states put in charge by the state governors, or competent regional or district ad-
ministrative authorities, magistrates of statutory cities or in Vienna, city depart-
ment 35 (MA 35). 244

Austrian foreigner law strictly differentiates between 1) short-term stays of up to 
six months, regulated by the Alien Police Act (FPG, Section 20 and the following), incl. 
seasonal work, and 2) stays longer than six months, which fall within the regime of 
the Settlement and Residence Act (NAG). 

242 See also the web portal: http://www.migration.gv.at/fileadmin/downloads/infoblaetter/transitional_period_
for_croatia.pdf 
243 Section 6 and the following Niederlassungs- und Aufenthaltsgesetz-Durchführungsverordnung – NAG-DV 
244 In detail see the web portal of the Austrian Government on the issues of migration to Austria: http://www.migra-
tion.gv.at/en/types-of-immigration/mobility-of-union-citizens-and-their-family-members-within-the-eu.html 
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4.3.1 Short-stay visas for up to 6 months  
National short-term visas are usually issued for the purpose of study or internship, and 
also to those foreigners who obtained a residence permit in Austria which they are to 
pick up in its territory. A short-stay visa, however, usually does not authorize the holder 
to work in Austria. Only in specific cases, this visa can be issued for the purpose of the 
search for work in Austria or for a temporary job. 

1) Jobseeker visas (Section 24a, FPG) concern only highly qualified foreign work-
ers who, after proving to be in possession of the required qualification or educa-
tion, may be in search of work in Austria for six months. If they succeed in that, 
they can obtain a residence permit in the regime of the Red-White- Red Card (see 
below). This card entitles its holder to the stay in the country for a  period of one 
year for the respective employment, and furthermore it makes its holder eligible to 
obtain a long-stay permit in the form of the Red-White-Red Card Plus (see below), 
enabling unlimited economic activity in Austria. However, there is a rule that if the 
competent authorities do not issue a decision to grant the permit while the short-
stay visa is still valid, the foreigner must leave Austria and wait for the completion 
of the proceedings in the country of origin (Section 21 Paragraph 2 point 7, NAG). 
Otherwise, issuing a jobseeker visa is also subject to the point-based evaluation and 
to the discretion of the Public Employment Service Austria, AMS (Arbeitsmarktser-
vice) (Section 12 of the AuslBG).245 

2) Visas for short-term work (Section 24 Paragraph 1 of the FPG). These visas are 
issued for short-term work economically dependent on an employer, independent 
work, or seasonal work. Following the expiration of a national visa, it is possible to re-
main in the country for another six months, if a relevant work permit was issued for 
the work in question (Section 31 Paragraph 1 point 6 of the FPG). In addition to the gen-
eral requisites (Section 21 of the FPG, see below), applicants for work visas must sub-
mit a preliminary confirmation (Sicherungsbescheinigung) from the AMS which serves 
as a so-called promise of employment. 

In general, however short-term visas are not meant as a tool of labour migration to 
Austria. For that purpose, it is necessary to first obtain a specific residence permit for 
a period longer than six months when still in one‘s country of origin (see below).246 

245 See http://www.internations.org/austria-expats/guide/moving-to-austria-15578/austria-visas-residence-work-
permits-2 
246 European Migration Network, Austria – Annual Policy Report 2012, IOM Country Office Vienna, April 2013, avail-
able at: http://ec.europa.eu/dgs/home-affairs/what-we-do/networks/european_migration_network/reports/ 

4.3.2 Proceedings on the issuing of Austrian visas247

Austrian legislation does not give a detailed description of the proceedings on awarding 
national visas, yet according to the constant jurisprudence of the Supreme Administra-
tive Court, the principles applicable to the administrative proceedings under the Gen-
eral Administrative Procedure Act must apply also to the procedures at Austrian embas-
sies and consulates general.248 Overall, the rules for the proceedings on issuing national 
visas were adapted to the proceedings set in the Visa Code and in the EU guide to it. 

Visa applications are filed before entry, i.e. the nationals of countries who do not 
have a visa waiver with Austria must apply for their first visa or residence permit at an 
Austrian embassy or consulate general in the country of origin or in the nearest coun-
try with diplomatic representation from Austria. Only persons from countries with 
visa waivers or foreign graduates of Austrian schools may file their applications from 
within the Austrian territory. In contrast to the Czech Republic, Austria does not uti-
lize any special registration system for filing visa applications. On the contrary, some 
Austrian embassies and consulates hire external suppliers of services (call centres or 
services for handling visas) in order to become more applicant-friendly. These external 
services then accept visa applications and send them to the diplomatic or other office 
authorized to represent Austria in visa matters. This does not hold for national visas, 
though: an application for these must be filed directly with an Austrian office. 	

In order to be granted a national visa, it is necessary to meet several general conditions 
pursuant to Section 21 of the FPG: to submit all that is required (a valid travel document, 
a  proof of possessing sufficient means of subsistence, medical report and other docu-
ments); and to demonstrate that the applicant will really leave after the termination of the 
validity of the visa (the so-called guaranteed return);249 and demonstrate that the granting 
of the visa will not defy public interest and that there are no reasons for refusing the visa. 

Visa applications are looked into in particular by consular offices, but in case of 
need they may be assisted by specially trained workers of the Ministry of the Interior. 
The AMS then investigates in particular the visas of those seeking employment, for ex-

247 Temesvári, M. Visa policy as migration chanel in Austria, Study of National Contact Point Austria in the European 
Migration Network, 2012, available at: http://ec.europa.eu/dgs/home-affairs/what-we-do/networks/european_
migration_network/reports/docs/emn-studies/migration-channel/at_20120613_visapolicy_final_en.pdf. 
248 See e.g. Austrian Supreme Administrative Court, decision No. 88/01/0140 of 5 October 1988 (EMN Annual Report 
Austria 2012).
249 According to the Austrian Supreme Administrative Court (Decision No. 2007/21/0169 dated 19 June 2008), the 
relevant authorities are to assume the guaranteed return if there is no contrary evidence (EMS Annual Report Aus-
tria 2012). 
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ample the fact of whether they meet the qualifications required for granting the Red-
White-Red Card (see below). The assessment of submitted applications is carried out 
in different ways, among others by interviewing the applicants in person or by consult-
ing third parties. Moreover, Austrian authorities make use of the Schengen Visa Opera-
tion System (VIS), fulfilling the purpose of an automated visa application control. 

If a visa application is refused, the applicant is informed about this fact in writing only if 
this was explicitly asked for in his or her application. Otherwise, the decisions are commu-
nicated orally only (Section 11a of the FPG).250 In case the consular authority does not issue 
a decision on the application within six months of its submission or within two months of 
filing a request for the delivery of the decision on the application in writing, the foreigner 
is entitled to resubmit his or her application to the Ministry of the Interior directly, which 
will then issue the decison. Austrian law provides for a visa withdrawal option, in case new 
circumstances emerge after it is issued or in case a significant change occurs, providing 
grounds for a refusal to grant the visa (Section 27 of the FPG) or in case a decision on expul-
sion is finalized (i.e. can be carried out). Visas can be extended only in the case that their 
holder could not leave Austria due to circumstances independent of his or her will or of 
humanitarian and other serious personal reasons (Article 33 of the visa Code). 

4.3.3 Long-term authorizations to stay for the purpose of employment
The Austrian Settlement and Residence Act (NAG) sets in the provisions of Section  
8 several types of residence permits in Austria, which can be issued to third-country 
nationals when their stay exceeds six months, given the specific purpose of stay in the 
country. Specifically the following permits can be issued: 
1) ��permit for long-term stay on the basis of the "Red-White-Red Card" (Aufenthaltstitel 

"Rot-Weiß-Rot Karte"),
2)� �permit for long-term stay on the basis of the "Red-White-Red Card Plus" (Aufenthalt-

stitel "Rot-Weiß-Rot plus"),
3)� �permit for long-term stay on the basis of the "EU Blue Card" (Aufenthaltstitel "Blaue 

Karte EU"),
4)� �residence permit for a limited period of one year with the possibility of its renewal 

(Niederlassungsbewilligung) and with the possibility of receiving subsequent perma-
nent residence,

250 See also the decision of the Austrian Supreme Administrative Court No. 2009/21/0173 dated 8 September 2009 
(www.ris.bka.gv.at or EMN Annual Report Austria 2012). 

5)� �residence permit for a limited period of one year with the possibility of its renewal 
– without authorization for profit-making activities (Niederlassungsbewilligung – aus-
genommen Erwerbstätigkeit),

6)� ��residence permit for a limited period of one year with the possibility of its renewal – 
close person (Niederlassungsbewilligung – Angehöriger),

7) �permits for permanent residence – third-country nationals (Daueraufenthalt – EG), 
which can be obtained after five years of uninterrupted stay in Austria and on hav-
ing met the conditions of integration 

8) �residence permit with time limitations and with the possibility of obtaining perma-
nent residence – family member (Aufenthaltstitel "Familienangehöriger"),

9) �permits for permanent stay – family member (Daueraufenthalt – Familienangehöriger),
10) �permit for a  temporary stay for the purpose set in Sections 58-69 of the NAG 

(Aufenthaltsbewilligung) – compared to the Czech Republic, this is equivalent to 
long-term residence permits for such purposes as studies or research). 

However if a foreigner intends to work in Austria, s/he must hold one of the authoriza-
tions for long-term stay, enabling employment or profit-making activities. The basic 
regime is obtaining a residence permit for the period of one year with the possibility 
of an extension (see Niederlassungsbewilligung in point 4 above) along with obtaining 
the relevant labour permit. 

4.3.4 Single permits to reside and work 
The introduction of two dual authorizations entitling long-term stay for the purpose 
of economic activity for qualified employees through an amendment to the Settle-
ment and Residence Act which took effect on 1 July 2011 presents a significant change 
among the existing types of authorizations for stay issued to foreign workers. The 
former "residence permit – key work force" was integrated into the newly introduced 
dual authorizations to stay called: "Red-White-Red Card" and "Red-White-Red Card 
Plus", each of them joining residence permits and work permits, similarly as the for-
mer Czech Green Cards or European Blue Cards. The applicants for this type of permits 
are assessed according to a new point-based system and the quota system does not 
apply to them any longer.251 In connection with the transposition of the EU single per-

251 European Migration Network. “Austria National Report.” In: Annual Policy Report. 2011. Available at: http://emn.
intrasoft-intl.com/downloads/prepareshowfiles.do?entrytitle=1.%20annual%20policy%20reports. 
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mit directive,252 another amendment of the NAG took effect beginning 1 January 2014. 
It introduced unified proceedings for issuing individual residence permits for certain 
groups of foreigners from third countries which had not had this option so far.253

1) The Red-White-Red Card (RWRC) is the main residence authorization for third-
country nationals who want to work in Austria and simultaneously fall into one of the 
specified categories of workers (Section 41, NAG):254 1) very highly qualified workers, 2) 
skilled workers in shortage occupations,255 3) other key workers, 4) graduates of Aus-
trian universities and colleges of higher education, and 5) self-employed key workers. 
The applicant receives points for the fulfillment of certain criteria and qualification 
prerequisites, the maximum being one hundred points. The most important criteria 
include age, professional qualifications and experience, language knowledge and the 
amount of wages corresponding to the given qualifications (Section 12 and the fol-
lowing, Annexes A  to C of the AuslBG). Admission criteria are different given which 
requirements are relevant for the given work force. Each category differs as to the 
requirements that are necessary to apply and as to the minimum number of points 
needed to pass.256 The RWRC provides limited access to the Austrian labour market: 
the authorization holder can be employed only with a specific employer who has to 
confirm the job offer before the application is filed, or the employer files the RWRC 
application himself or herself on behalf of the foreigner. The RWRC application is filed 
with a foreign office, which sends it further to the employment agency (Section 20d 
Paragraph 2, AuslBG). The RWRc is issued for one year. After having been employed 

252 Council Directive 2011/98/EU on a single application procedure for a single permit for third-country nationals to 
reside and work in the territory of a Member State and on a common set of rights for third-country workers legally 
residing in a Member State (the so-called single permit directive). 
253 See Das Bundesgesetzblatt I Nr. 72/2013, available at www.RIS.bka.gv.at. An overview of the changes associated 
with the residence and employment of foreigners in Austria from 1 January 2014 is available at: https://www.help.
gv.at/portal.node/hlpd/public/obsah/340/seite.34060802.html. A  draft of the law implementing the directive 
2011/98/EU see: http://www.parlament.gv.at/pakt/vhg/xxiv/i/i_02163/index.shtml. 
254 An overview of all categories and criteria, including an on-line points calculator, can be found on the official 
Austrian migration web portal http://www.migration.gov.at. 
255 Each year, the Federal Ministry of Labour, according to Section 13 of the AuslBG, specifies the category of neces-
sary professional and qualified workers through the Regulation on qualified work (Fachkräfteverordnung). For the 
year 2013, government Regulation of 13 July 2012 BGBl II 2012/207 was in effect and it listed a total of twenty six 
categories of qualified professions, including for example: plumbers, electricians, floor fitters or qualified nurses. 
For the year 2014, Regulation BGBl. II 328/2013 of 31 October 2013 is in place, available at http: //www.ris.bka.gv.at/
Dokumente/BgblAuth/BGBLA_2013_II_328/BGBLA_2013_II_328.pdf. 
256 In particular in highly qualified positions, it is necessary to achieve at least seventy points out of one hundred; 
workers in shortage occupations and other workers must obtain at least fifty points. 

for at least one year under the RWRC authorization, then the worker can apply for the 
so-called RWRC Plus, or for a residence permit for another purpose. 

2) The Red-White-Red Card Plus (RWRC Plus) is another dual authorization to stay 
(Section 41a of the NAG), serving several functions at once. First and foremost, it can be 
issued as a follow-up authorization to stay for those who were RWRC holders for a pe-
riod of at least ten out of the last twelve months, and it authorizes unlimited access to 
the labour market (Section 3 Paragraph 1 and 2 of the AuslBG and Section 8 Paragraph 
1 point 1 of the NAG). Furthermore, the RWRC Plus can be applied for by family mem-
bers of third-country nationals who already have a residence permit, RWRC or Blue 
Card (Section 46, NAG). The granting of an RWRC Plus to family members means that 
they receive immediate and unlimited access to the labour market, which is a  huge 
change compared with the previous legislation which required a  one-year waiting 
period. Nevertheless, the applicants must still meet the general requirements for 
granting an authorization to stay. Yet they may, during the validity of the RWRC Plus, 
change employers according to their will, without any effect on time limits. The RWRC 
Plus is valid for one year in the whole territory of Austria. 

3) The Blue Card is a dual permit to reside and work for highly qualified workers 
from third countries (Section 42 of the NAG), transposed to the Austrian law on the 
basis of the EU Directive on Blue Cards.257 The granting of a Blue Card is linked to a con-
firmed job offer from an employer, and the implementation of the labour market test 
carried out by the Austrian Employment Service (AMS). Blue Cards authorize the hold-
er to stay and work in the territory of Austria for a maximum period of two years. In 
case that the labour agreement is concluded for a time period shorter than two years, 
the Blue Card must be valid for three months past the end of the agreement, thus con-
stituting a protected period to allow the search for new work (Section 42 Paragraph 3 
of the NAG). The conditions for granting a Blue Card are a university education in the 
length of at least three years, qualification corresponding to the offered job position 
and remuneration in the amount of 1.5 times the average annual wages in Austria for 
full-time work (this figure is regularly published by the Austrian Statistical Office). An-
other condition is that there are no unemployed persons with the same qualification 
registred with the employment service. Blue Card holders may subsequently apply for 
the RWRC Plus, entitling them to unlimited access to the labour market. The condition 

257 Directive 2009/50/EC on the conditions of the entry and residence of third-country nationals for the purposes of 
highly qualified employment (the so-called Blue Card Directive), Official Journal L 155/17, 18 July 2009. 
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for that is having worked for at least 21 months during the last 24 months in a job cor-
responding to their qualifications (Section 20e of the AuslBG). Also family members of 
Blue Card holders may apply for the RWRC Plus (Section 46 of the NAG).258 

4) Residence permit for artists (Aufenthaltsbewilligung – Künstler) – from January 
2014 on, artists who reside and work in Austria for a period longer than six months 
may newly obtain a  dual residence permit, entitling them to work in the country 
for a  specific employer. The conditions for granting residence authorization re-
main preserved according to the former provisions. In the case that the employer 
changes, it is necessary to apply for a new residence permit. In case of performing 
artist working for a period of less than six months, it is necessary to obtain both the 
relevant visa (C or D visa) and the work permit (Section 61 of the NAG and Section 14 
and 20d of the AuslBG).259 

5) Residence permit entitling the holder to unlimited access to the labour mar-
ket for persons complying with integration requirements – long-stay permit holders 
with the possibility of an extension (Niederlassungsbewilligung), who fulfil certain inte-
gration criteria (Section 43 of the NAG) can (since 1 January 2014) obtain a residence 
permit with unlimited access to the labour market (RWRC Plus), without the obliga-
tion to simultaneously receive the so-called exceptional work permit (Befreiungsschein, 
see below). 

6) Residence permit Plus (Aufenthaltsberechtigung plus) – pursuant to Section 81 
Paragraph 31 of the NAG, from January 2014 on, this newly established single permit 
substitutes the RWRC Plus, granted on humanitarian grounds to unaccompanied mi-
nors not deprived of liberty (see Section 55 Paragraph 1 and Section 56 Paragraph 1 of 
the AsylG 2005). 

4.3.5 The conditions of the employment of foreigners in Austria 
Based on the AuslBG and in line with European legislation, only EU citizens who enjoy 
freedom of movement of workers within the EU have free access to the Austrian labour 
market. Austria however limits the admission to its labour market also when it comes 
to citizens from the newly acceded EU member states, always for the maximum possi-
ble period of seven years. For this reason, the employment of Romanian and Bulgarian 
nationals became unlimited only from 1 January 2014 on. 

258 See also https://www.bmask.gv.at/cms/site/attachments/6/8/6/ch2126/cms1357222147405/fact_sheet_-_rwr_card.pdf 
259 See also https://www.help.gv.at/portal.node/hlpd/public/content/340/seite.34060802.html 

From 1 July 2013, specific conditions of transitional arrangements apply to the 
citizens of Croatia – the latest member of the EU, also for the maximum period 
of seven years. Although Croats enjoy freedom of movement within the EU, when 
working in Austria, it is necessary that their employers ask the AMS for a work per-
mit, while the Croation workers, since they are EU citizens, will have preference over 
candidates for work from third countries (the so-called Community preference). 
However, a  work permit is not needed by those workers who had worked in the 
country already before the accession of Croatia to the EU and who have an authori-
zation to stay there with an unlimited access to the labour market, i.e. a permanent 
residence permit or an RWRC Plus. These foreigners will, upon request, receive 
a  confirmation of free movement (Freizügigkeitsbestätigung) from the AMS. Sim-
plified conditions are in place for highly qualified employees (key staff), qualified 
employees in inadequately filled sectors, qualified health personnel and seasonal 
workers in tourism (hotel and dining services).260 

On the other hand, when third-country nationals want to work in Austria, pursu-
ant to Section 3 Paragraph 1 and 2 of the AuslBG, their employment is possible only if: 
<right> �the employer has received an employment permit (Beschäftigungsbewilligung) or per-

mission for posting (Entsendebewilligung) for them; 261

<right> �in case of short-term jobs, their employer issued them a confirmation of notification 
(Anzeigebestätigung); or

<right> �they are holders of a valid RWRC, Blue Card, residence permit for artists, RWRC Plus, 
residence permit Plus, exceptional work permit, residence permit for a family mem-
ber or permanent residence permit for a citizen of the EU. 

Within the regime of single permits, pursuant to Section 17 of the AuslBG, the fol-
lowing have completely unlimited access to the labour market in the whole territory of 
the country: holders of the RWRC Plus (Section 41a of the NAG), holders of a residence 
permit for family members (Section 47 of the NAG), holders of a permanent residence 
permit for EU citizens (Section 45 of the NAG) and holders of a residence permit Plus 

260 More details for example at: http://www.migration.gv.at/fileadmin/downloads/infoblaetter/transitional_pe-
riod_for_croatia.pdf 
261 Pursuant to Section 3 Paragraph 4 of the AuslBG, a work permit shall not be required in the case of short-term art 
activities performed within groups of artists, and furthermore, it is not required for summer internships or unpaid in-
ternships throughout the year; their total duration within one year may not exceed the period of three months, though. 
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countries.264 Besides that, foreigners may be employed only when it is made possible 
by the situation in the Austrian labour market and by economic and public interests. 
This so-called labour market test is provided by the Public Employment Service Aus-
tria (Section 4b, AuslBG). 

1) Employment permit (Beschäftigungsbewilligung)
An employment permit (Section 4 and following of the AuslBG) is granted by the AMS 
only at the request of the employer and before it is issued, the labour market test must 
be performed first. This work permit is issued for one year, and it is tied to the given 
employment relationship; with the end of this employment, the permit expires too. 
An employment permit is granted only to those foreigners who have a residence per-
mit. There is the possibility of extending the permit, whereby the submission of an 
application extends the hitherto valid authorization. In case of rejection, the employ-
ment relationship of the foreigner will end only upon the expiration of the period set 
by the legal regulations on the termination of an employment relationship (Section 7 
Paragraph 8 of the AuslBG). 

Pursuant to Section 4 Paragraph 7 of the AuslBG, there are exceptional cases, in which 
the AMS does not need to perform the labour market test. It is e.g. in the cases of:
1. �persons close to265 foreigners with a permanent residence permit, who are employed; 

after twelve months of stay; 
2. �pupils and students (Section 63 and 64 of the NAG) whose employment does not 

exceed ten working hours per week and upon the completion of the first period of 
studies for obtaining a diploma or after obtaining the Bachelor degree, it does not 
exceed twenty working hours per week 

3. �university graduates (Section12b Point 2 of the AuslBG); 
4. �qualified employees in inadequately filled sectors, as defined by a regulation on im-

plemantation (Section 13 of the AuslBG); 
5. �foreigners under Special Protection (Section 4 Paragraph 3 Point 9 of the AuslBG);266

264 Originally, the AuslBG Act only stipulated the preference of Austrian workers over foreigners. Since the accession 
of Austria to the EU/EEA from 1 January 1993, such a preference is applicable also to the citizens of EU/EEA countries 
and their family members. 
265 In the Austrian legislation, "close person" or "person close to someone" as a term is defined in the Criminal Act 
(Section 11). 
266 The definition of persons who enjoy Special Protection is included in Section 69a of the NAG. 

(Section 54 Paragraph 1 Point 1 of the AsylG 2005). The holders of other dual permits 
are tied to a specific employer and job position (see Section 20d). 

Separate work permits are now issued only to those foreign workers who do not fall 
into any of the categories of foreigners eligible to apply for one of the single permits 
(see above). Pursuant to Article 4 Paragraph 3 of the AuslBG, this concerns in particular 
seasonal workers, posted workers, workers with circular migration schedules, specific 
family members, students and au pairs.262 

The AuslBG Act differentiates four types of work permit: 
1) work permit (Arbeitserlaubnis) which was issued up to the end of 2013; 
2) exceptional work permit (Befreiungsschein), which was issued up to the end of 2013; 
3) work permit for seasonal work (Kontingentbewilligung); and 
4) employment permit (Beschäftigungsbewilligung). 

Work permit applications are filed with the competent employment service office 
(AMS) by the employers (Section 4 Paragraph 1, AuslBG), while the application for 
a dual permit to reside and work is filed by the foreigners themselves (or by the em-
ployers on their behalf) with the competent Austrian immigration authority according 
to the NAG (Section 20d of the AuslBG). Foreigners without a dual permit must obtain, 
in addition to a labour permit, the corresponding residence permit in the territory of 
Austria.263 Apart from obtaining an authorization to stay intended for economic activi-
ty, according to Section 4 of the AuslBG, applicants for asylum after three months from 
the submission of their application, those who were granted asylum and persons with 
subsidiary protection or persons whose stay in Austria is based on an exceptional resi-
dence authorization (Duldung) can also work in Austria on the basis of a labour permit.

Moreover, the AuslBG Act stipulates, in line with EU legislation, the preference prin-
ciple for domestic workers. In its present form, this means that the employment of 
third-country nationals is possible only when it can be plausibly demonstrated that 
the given position cannot be taken by a  citizen of Austria, an EU citizen, an unem-
ployed foreigner authorized to stay and drawing unemployment benefits, or the citi-
zens of Turkey or Switzerland who take precedence over other foreigners from third 

262 See e.g.. https://www.help.gv.at/portal.node/hlpd/public/content/340/seite.34060802.html
263 See e.g. http://www.bmeia.gv.at/en/embassy/tokyo/practical-advice/travelling-to-austria/employment-in-aus-
tria.html
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6. �persons from the enlarged EU – this applies only for occupations in health care and 
caregiver services; 

7. �short-term seasonal work with a duration from six weeks up to six months (Section 
5 Paragraph 1 of the AuslBG). 

2) Work permit (Arbeitserlaubnis)
The work permit was abolished in the process of the implementation of the Directive 
on a single permit as of 1 January 2014, yet the already-issued permits continue to be 
valid (Section 32 Paragraph 11 of the AuslBG). An issued work permit is valid only for 
the federal state in which it was issued. It applies to all categories of professions and to 
persons legally residing in Austria, with a maximum validity of 2 years. The condition 
for granting a  work permit is a  valid authorization to stay. Also, in the last fourteen 
months, it is necessary to have worked for twelve months in the framework of an em-
ployment permit (Beschäftigungsbewilligung, see above bullet point 1). When a per-
son holds a work permit, the employer does not need to apply for an employment per-
mit. In case the employment is of a longer nature, the foreigner can extend the work 
permit provided that s/he had worked for eighteen months out of the last twenty four 
months. A work permit is granted also to close persons – in this case only a partner/
spouse and persons younger than 15 years who have been residing in the country for 
more than 12 months. Since 1 January 2014, some work permit holders are eligable for 
an RWRC Plus, pursuant to Section 15 of the AuslBG (see above). 

3) Exceptional work permit (Exemption certificate) (Befreiungsschein)
 Effective from 1 January 2014, exceptional work permits were abolished too and in-
tegrated into a single permit in the form of the RWRC Plus (see above). Until then, it 
could be granted in such cases where the foreign applicant had not yet reached unlim-
ited access to the labour market, i.e. had not been granted the RWRC Plus, or perma-
nent residence. This permit used to be granted for a period of five years for the whole 
territory of Austria and it entitled the holder to unlimited access to the Austrian labour 
market. The employer thus did not need AMS consent for the respective employee, as 
described above in point 1). This type of work permit could be made use of for example 
by a citizen in Romania, legally residing and working in the territory of Austria before 
the accession of Romania to the EU and during the transitional period of limited ac-
cess to the Austrian labour market. Alternatively, foreigners could apply for perma-
nent residence permits which then replaced both the exceptional work permit and the 
long-term residence permit. 

4) Work permit for seasonal work (Kontingentbewilligung)
The types of seasonal work where foreigners can search for employment are defined 
by a regulation issued by the Federal Minister of Labour, Social Affairs and Consumer 
Protection. Work permits for seasonal work are governed by Section 5 of the AuslBG 
and visas are issued pursuant to Section 24 of the FPG; (see above). The number of 
work permits of this type is limited by precisely set quotas (kontingent). Short-term 
permits for seasonal work are granted for example in tourism, forestry, or agriculture. 
The permits are granted for a maximum period of six months with a possible exten-
sion for yet other six months. Then, the seasonal worker must leave the country for two 
months, because s/he is not entitled to any other work or stay permit. This provision 
is meant to prevent the settlement of foreigners under the pretext of seasonal work. 

4.4.   The conditions of entry in the territory and the labour 
market of the United Kingdom267

The legal basis for the conditions of entry, stay, work and return of migrants in the Unit-
ed Kingdom is formed by the Immigration Act 1971, with went into effect on 1 January 
1973,268 and the so-called Immigration Rules, created on its basis. The Immigration Act 
has until today undergone a total of twelve amendments,269 the last one in May 2014.270 
Concerning the stay of EU citizens, a special regulation is in place.271

267 In line with the rest of the publication, we continue using the term "residence permit" and "permanent residence 
permit". The corresponding terms in the UK are "leave to remain" and "indefinite leave to remain", respectively. - 
editorial note.
268 http://www.legislation.gov.uk/ukpga/1971/77/contents 
269 The most significant amendments were the following: Immigration and Asylum Act 1999; Nationality, Immigra-
tion and Asylum Act 2002; Asylum and Immigration (Treatment of Claimants, etc.) Act 2004; Immigration and Na-
tionality Act 2006; UK Borders Act 2007; the Borders, Citizenship and Immigration Act 2009; Immigration Act 2014.
270 Concerning Immigration Act 2014, see: http://www.legislation.gov.uk/ukpga/2014/22/pdfs/ukpga_20140022_
en.pdf The amendment was focused e.g. on strengthening the rights of foreigners in relation to public services (e.g. 
the introduction of the obligation to contribute to the public health insurance system for foreigners applying for 
visas with a limited duration), the involvement of different public and private entities (banks, real estate owners, 
bodies issuing driving licenses, etc.) in the carrying out of systematic controls of the foreigners‘ residence status, of 
their adherence to the law while in the United Kingdom and other. 
271 The so-called Immigration (European Economic Area) Regulations 2006, see www.legislation.gov.uk or www.
eearegulations.co.uk. 
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Immigration Rules (hereinafter also "IR")272 are regulations regarding the imple-
mentation of the Immigration Act, giving a  detailed specification of various proce-
dures for the competent authorities when addressing the issues of entry and resi-
dence of foreigners in the British territory. The regulation is created and also frequent-
ly amended by the Home Office.273

 
4.4.1 General principles of British visas
Since the United Kingdom, though in the EU, did not join the Schengen area, it does 
not take part in the common visa policy of the EU either. Therefore, the rules for the 
issuing of British visas are governed exclusively by the national law and apply in par-
ticular to the citizens of approximately 160 third countries which need visas to en-
ter Britain. The citizens of the EU member states and EEA countries may enter the 
British territories freely on the basis of visa waivers and the principle of free move-
ment within the EU. They can also work there, no quotas or other limitations apply 
to them.274 Their family members from third countries may then use various flex-
ible forms of proceedings for the issuing of visas, entry and residence in the territory, 
which are not subject to the legislation laid down in Sections 77 and 79 of the Treaty 
on the functioning of the EU. During a stay longer than six months, every third-coun-
try national (regardless of the non/existence of visa requirements for entering the 
United Kingdom or regardless of family ties with EU citizens) is obliged to have a visa 
for entry into the United Kingdom. 

Visas are issued and their granting is decided upon by a UK ministerial department 
on Visa and Immigration, UKVI). The UKVI annually accepts approximately three mil-
lion applications for entry visas, eighty per cent of which are usually granted. In the vast 
majority of cases, according to the purpose of stay, tourist visas are issued. After them, 
follow visas for the purpose of studies, work (especially for high-skilled employees) and 
family reunification. Great Britain did not implement the EU Blue Card Directive. 

272 The whole content of the immigration rules is available at: https://www.gov.uk/government/collections/immi-
gration-rules
273 See e.g. Pendry, E., Dowling, S., Thorpe, K. “Managing migration through visa policy“, Home Office UK, 2012, EMN 
Studies – Visa policy, http://ec.europa.eu/dgs/home-affairs/what-we-do/networks/european_migration_network/
reports/docs/emn-studies/migration-channel/uk_20120824_visapolicy_finalversion_en.pdf 
274 For example, work migration programmes for low-skilled migrants to engage in seasonal and agricultural work 
(SAWS) and to be issued visas according to various sectors (Sectors-Based Scheme, SBS) were in recent years ear-
marked for Bulgarians, Romanians and Croats only. With Romanians and Bulgarians gaining free entry to the Brit-
ish labour market, these programmes are over. 

4.4.2 Work visas within a points-based system 
Since 2008, for stays for the purpose of labour and studies in particular, the so-called 
Points-Based System (PBS)275 has been in place, comprising five specific tiers (categories): 
1) �high-value workers (in the past known as ”highly qualified employees“) – this tier 

covers especially entrepreneurs, investors and persons with "exceptional talent";
2) �skilled workers with a job offer – this category covers qualified employees in sec-

tors where there is a labour shortage, intra-company transfers, ministers of religion 
and sportspeople. 

3) �low-skilled workers – a  limited number of places for foreign workers who are to 
temporarily meet the needs of the labour market (no visas have ever been allocated 
under this tier since its introduction to the system). 

4) �students and 
5) �temporary workers and youth mobility – these visas are intended for the perfor-

mance of work for non-economic purposes (for example sportspeople and artists, 
charity workers, religious ministers, government-authorized exchange programmes 
– especially the Youth Mobility Scheme, etc.).276 

The conditions for obtaining a residence permit within the framework of the so-called 
points-based system consist in particular of the following: a specific job offer or admis-
sion to studies, the age of the applicants, qualifications, previous amount of earnings, 
experience from Great Britain, knowledge of English (and possibly of other languag-
es), sufficient financial means (min. 945 GBP for 90 days of stay of), etc. The different 
tiers (and their subtiers) mutually differ as to the allowed length of stay, whether the 
type of stay can be extended or not, whether switching to another type of residence 
permit is possible, etc. 

All visa applicants in the framework of the points-based system (except for Tier 
1) must have a  so-called sponsor, i.e. they must have a  supporter and dispose of 
a Certificate of support (for Tier 2 and 5); a sponsor must have a license from the 
UKVI. A  sponsor is an organisation with a  seat in the United Kingdom which in-
tends to employ the migrant or to provide education to him or her. Only within the 

275 The rules of the Points-Based system are contained in particular in part 6a and in Annex A of the Immigration 
Rules. It is however necessary to mention that in many cases, it is not a points-based system in the usual sense of the 
word, but a simple (though mostly very complicated) list of conditions to be met for granting a residence permit. 
Thus, lacking points in one category usually cannot be compensated for by gaining points elsewhere. 
276 More on these tiers at: https://www.gov.uk/browse/visas-immigration/work-visas or Pendry, E., Dowling, S., 
Thorpe, K. "Managing migration through visa policy", Home Office UK, 2012; or https://www.gov.uk/browse/visas-
immigration/sponsoring-workers-students
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Youth Mobility Scheme, it is the government of the country of origin that fulfills 
the function of the sponsor. In principle, the duties of the sponsor lie in ensuring 
that the migrant meets the conditions for migration, in controlling all necessary 
documents and informing about possible changes. Failure to fulfill the notifica-
tion obligation may result in the loss of licence or in some cases other penalties. 

Within the category Tier 1 – high value workers – there are the following subtiers: 
"Tier 1 – (Exceptional Talent) Migrant" is characterized by Section 245b of the IR 

as belonging to such individuals who are internationally recognised at the highest 
level as world leaders in their particular field, or who have already demonstrated 
exceptional promise and are likely to become world leaders in their particular area. 
The applicant must possess a confirmation from an appropriate institution,277 while 
these confirmations are subject to a quota.278 A residence permit is granted for a pe-
riod of three years and four months or for two years (in the case of an extension), 
while there are only minimal restrictions regarding the access of the migrant to the 
labour market.279

"Tier 1 (General) Migrant"; the migrant must obtain a pre-set amount of points in 
a total of four areas: 1) degree of education, 2) previous earnings, 3) out of this amount, 
the income earned in the United Kingdom, and 4) age.280 A residence permit will be 
granted for a period of two years (in some cases with an extension)281 or for three years, 
see Section 245c and following of the IR). 

"Tier 1 (Entrepreneur) Migrant" can, pursuant to Section 245d of the IR, work as 
a self-employed person (a sole trader), in partnership or through a legal entity. An en-
trepreneur migrant must prove the ability to further develop the business and take it 
over (or become its director) within the period of six months, and s/he must dispose 
with fifty thousand or two hundred thousand British pounds for investment.282 Fur-
thermore, there must be a “real intention“ to invest these means (while the condition 

277 See Appendix L of the IR.
278 Section 4 Appendix A of the IR. There is a quota of 1000 Tier 1 (Exceptional Talent) visas issued per year. Each 
of the designated educational bodies (http://www.depreyconsulting.com/uk-visas/tier-1-visas/tier-1-exceptional-
talent/) may issue an appropriate number of confirmations that the foreigner is an exceptional talent. 
279 See Section 245be Letter b) point iii.) of the IR. 
280 Section 11 Appendix A to the IR. In this case, too, access to the labour market is essentially unlimited. 
281 Section 245cb Letter a) of the IR.
282 See Section 40 and Table 4 Appendix A of the IR. These funds must be allocated in an institution meeting the 
criteria defined. 

of investment is not deemed met if these finances were used as remuneration for the 
applicant or of they were used to buy up a company and the previous owner used them 
for himself or herself and did not invest them in the company283). A residence permit 
is issued for three years and four months, while the migrant is not entitled to be em-
ployed elsewhere other than in their own business.284 If the holder of this residence 
permit ceases to have the amount determined for investment available, the residence 
permit can be revoked or its length can be shortened.285 

"Tier 1 (Investor) Migrant", pursuant to Section 245e of the IR, is a  migrant with 
a capital of at least one million British pounds.286 A residence permit is issued for a pe-
riod of three years and four months. In case the migrant has not invested287 an amount 
of at least 750 thousand GBP within three months of his or her entry to the United 
Kingdom or does not maintain the investment in this level throughout the validity of 
the residence permit, it may be curtailed or revoked.

"Tier 1 (Graduate Entrepreneur) Migrant". Pursuant to Section 245f, this subtier is 
intended for UK graduates who have – according to recommendations issued by cer-
tain recognized subjects – genuine and exceptional business ideas, and who want to 
start up their business in the United Kingdom. It is logical that this subtier means an 
extension of the stay in Britain (though it does not necessarily need to immediately 
follow the initial stay). These migrants do not need to have the financial means, but 
they are limited in number to two thousand visas a year, pursuant to Section 69 Ap-
pendix A, where it is laid out as to how the recommendations are divided between the 
recognized institutions. A residence permit is issued for a period of one year only, then 
it probably must be extended within another subtier. 

"Tier 1 (Post-Study Work) Migrant", discontinued as of 6 April 2012. 

Within Tier 2 – skilled workers with a job offer – there are the following subtiers: 
“Tier 2 (Intra-Company Transfer) Migrant“ pursuant to Section 245g of the IR, is 

transferred to Britain either for training purposes or to fill a specific vacancy that can-
not be filled by a British or EEA worker.The IR distinguish four types:

283 Section 245d Letter c) Point ii) of the IR.
284 Section 245dc Letter a) Point iii) of the IR.
285 Section 245de Letter c) of the IR.
286 Section 54 to 65 Appendix A of the IR. Had the migrant really invested these or otherwise specified means, s/he 
may under certain conditions be granted directly a permanent residence permit. 
287 The investment needs to comply with certain limitations, one is not allowed to invest only into entities engaged 
solely in investing, see Section 245ee of the IR. 
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a. �Short-term staff for a maximum period of 12 months 
b. �Long-term staff for a period exceeding twelve months, with a maximum duration of 

the residence permit of five years and one month288

c. �Graduate trainees, who are prepared towards a managerial or specialist role (resi-
dence permits can be awarded for a maximum of five months), and 

d. �Skills transfer: Foreign workers are either being trained themselves or they impart 
their specialist skills to the UK workforce (residence permits can be awarded for 
a maximum period of twelve months). 

Besides a  sponsor, workers transferred within the company also need to have289 
an adequate income.290 In the case of short term and long term staff (a) and (b), 
the IR further requires the migrant to have sponsor worker for a minimum period 
of twelve months, and as a rule, also in the time immediately preceding the ap-
plication submission.291 As proof of employment, it is often necessary to submit 
a  confirmation of income (or of income compensation in case of illness) during 
the whole twelve-month period. Regarding the training of graduates, the number 
of migrants which the same sponsor can support is limited to five trainees. It is 
also important that the applicant must not have had entry clearance ( as a  Tier 
2 Migrant at any time during the twelve months immediately before the date of 
the application.292 Migrants can work for the sponsor only, and even then they are 
subject to any notification of a change to the details of that employment (in some 
cases, the migrants can change employers, however, in short-term or long-term 
staff visas they cannot receive an extension of the residence permit because of 
such a change). 

288 Section 245gc of the IR
289 Section 73 Appendix A. In most cases, the sponsor must have an A rating and also a job vacancy and a level 6 in 
National Qualifications Framework. Under certain conditions, the sponsor can have a level 4, too (the pre-requisites 
for falling into a certain level are specified in Appendix J). 
290 The income must be provided by the sponsor and has to reach the minimum of 41 000 GBP (in case of long-term 
staff) or 24 500 GBP (in other cases) annually, whereby pursuant to Section 74 Appendix A of the IR, this income may 
not result from overtime work (the maximum working hours are 48 hours per week, see Section 75d). Compensa-
tion paid by the employer may be subsumed into the overall income only under certain conditions. 
291 Section 73c of the IR. As a rule, the migrant should have worked for the sponsor outside the territory of the United 
Kingdom. In case the work took place in the United Kingdom, it counts only if the migrant was the holder of certain 
residence permits. 
292 Section 75gb of the IR. This condition is not applicable, however, for example in the case of a migrant with annual 
wages exceeding 153 500 GBP. 

“Tier 2 (General) Migrant“. These migrants may apply for a residence permit
<right> �only for the purpose of a job293 which has passed the labour market test. The labour 

market test consists mainly in proper publication of the relevant job vacancy,294 
whereby the sponsor is obliged to prove that the job cannot be taken by settled work-
ers (this condition however does not apply to jobs at the level of PhD), and

<right> �If their income is to be of at least 20 500 GBP annually.295

The labour market test is not necessary if the job vacancy belongs among the list 
of shortage occupations according to Appendix K of the IR,296 or if the income of 
the foreigner is to be higher than 153 500 GBP annually. The labour market test 
is in some instances also not necessary when the foreigner continues to work 
for the same employer and at the same position for which s/he has been issued 
the previous residence permit. Residence permits according to subcategory Tier 
2 (General) however, are issued (with certain exceptions297) only until a  yearly 
quota is reached, see Section 80 and the following Appendix A  of the IR. Cur-
rently, the quota makes 1725 applications in a month.298 The sponsors – employ-
ers – compete for places in the framework of this quota in particular by offering 
the migrant a higher salary (the higher the salary, the more points the employer 
receives).299 

The required knowledge of English is at a B1 level, only in some cases this condition 
is reduced to the level of A1.300 

Another limiting condition is that the applicant for this subcategory must not have 
been granted a residence permit in the UK301 as an applicant in the same category at 

293 The Sponsorship Certificate requires a strict adherence to time limits: it is valid when issued not later than three 
months after the sponsor was included in the list and not earlier than three months before the residence permit 
is applied for. 
294 See Section 78 and Charts 11b a 11c Appendix A of the IR. The minimum period for which these jobs must be ad-
vertised is usually twenty eight days. Appendix A of the IR often lays out specific websites at which the vacancy must 
be advertised or how frequently a certain media outlet needs to be published for the job publication to be valid. 
295 Section 79 Appendix A. In addition to the stipulated income level, other criteria regarding income must be met – 
e.g, it can not be lower than the designated Appropriate Salary Rates, pursuant to Appendix J of the IR. 
296 At the moment, this applies e.g. to IT specialists, health nurses at neonatological intensive care units, social work-
ers with children and families and others. The working hours must be at least thirty hours per week. 
297 The quota does not apply for example to jobs with a salary exceeding 153 500 GBP annually. 
298 The monthly quota is sometimes reduced by the number of Croatian nationals who were granted residence per-
mits in the previous month. 
299 See Table 11D Appendix A of the IR. 
300 See Section 5 Appendix B of the IR.
301 Section 245hb Letter g) of the IR
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any time during the twelve months immediately before the date of the application. 
Furthermore, the applicant may not possess more than ten per cent of the company 
sponsoring him or her.302

A residence permit is issued for five years and one month.303 The residence permit 
holder may not be employed anywhere else than with the sponsor and s/he is subject 
to any notification of a change to the details of that employment. 

“Tier 2 (Minister of Religion) Migrant“. The work of a minister of religion may not 
consist mostly of activities of "non-pastoral" nature, such as teaching, and media or 
administrative work.304 In this case, no conditions regarding the salary are determined, 
yet the sponsor must maintain the foreigner, provide him or her with housing and the 
migrant must dispose with the specified means for the stay.305

“Tier 2 (Sportsperson) Migrant“. Section 100 Appendix A of the IR characterizes the 
sportsperson migrant as a player or trainer at the highest international level. The per-
mit is issued for three years. 

Within the Tier 4 category – students, there are the following subcategories: 
"Tier 4 (General) Student": the migrant must be older than 16 years and must pre-

sent a confirmation of the admission to studies, while 
the number of residence permit applications under this visa type is subject to quo-

tas pursuant to Section 115b Appendix A of the IR and 
sponsors – educational establishments must pass specific control and audits; also 

regarding the educational establishments, there is a certain rating hierarchy.306

A residence permit is issued for the duration of the educational course extended 
by two or four months.307 Permit holders may only work in the holidays and during 
the school year part-time;308 it is also possible to be employed within the educational 
course if the period of work does not exceed one third or one half of the total length 
of the course. 

302 Section 245hb Letter l) of the IR
303 Section 245hc of the IR.
304 Section 92 Appendix A of the IR. 
305 Section 92 Letter g) Appendix A of the IR 
306 See e.g.. Section 116 Appendix A of the IR. 
307 According to Section 245zv Letter g) and ga), in the case of certain levels of studies, the overall stay of the student 
in the United Kingdom may not exceed three years or five years. 
308 Based on the type of studies, the student may work either up to twenty or ten hours a week, see Section 245zw 
Paragraph c) Point iii) of the IR.

"Tier 4 (Child) Student" must be a person between the ages of 4 to 18 years, 
supposed to be brought up in the United Kingdom.309 The sponsor must be a per-
son with a special license for the sponsorship of this type of stay. Residence per-
mits are issued for a period of up to six years (if the foreigner is older than sixteen 
years of age, then only for a maximum period of three years). The permit holder 
can work only if s/he is older than sixteen years and works during the time of 
holidays, or a  part-time job of ten hours per week at maximum, or if employ-
ment is part of the educational course, and it does not exceed one half of the 
total length of the course.310

Within the Tier 5 category – temporary workers and youth mobility, there are the fol-
lowing subcategories: 

"Tier 5 (Youth Mobility) Temporary Migrant" is intended only for the citizens of se-
lected countries, and each of these selected countries has its own quota;311 foreigners 
must be aged between 18 and 31 years and childless or without childcare obligations.312 
Every migrant can enter Britain via this route once only, while the residence permit is 
issued for two years and the foreigner is entitled to work and – with constraints – also 
to do business. 

"Tier 5 (Temporary Worker) Migrant" is pursuant to Section 245zm of the IR 
a subcategory meant for foreigners who work towards such aims as: culture, char-
ity, religion, or internationally acknowledged aims such as volunteering.313 This 
category, nevertheless, comprises also private servants in diplomatic households 
and workers of international organizations314, and certain supplier relationships315. 

309 Section 245zz of the IR.
310 Section 245zzb 
311 Section 245zi and Appendix G of the IR. It is the following countries and the following quotas: Australia (38,500 
places), Canada (5 500 places), Japan (1 000 places), New Zealand (9 500 places), Monaco (1 000 places), and Taiwan, 
South Korea and Hong Kong (each being granted one thousand places). The citizens of the three last-mentioned 
countries must have a sponsor, while in the other countries, the role of the sponsor is fulfilled by the country itself. 
312 Section 245zk Letter b) of the IR. 
313 Individual subgroups of this type of authorization are listed in Section 111 Appendix A of the IR, for example: 
creative worker (in this case, the sponsor must observe certain specified standards), charity worker (this work 
must be unpaid and it cannot be a permanent position), religious worker, youth exchange in order to obtain work 
experience (Government Authorised Exchange subcategory for a Work Experience Programme – Section 111 Letter 
e) Appendix A of the IR), etc. 
314 Section 245zo Letter f) of the IR. Section 245zp Letter f) Point iv) stipulates that these foreigners are authorized to 
work only in the household of the sponsor, i.e. they cannot, even for the sponsor, work elsewhere. 
315 Section 111 Letter f) Appendix A of the IR; in this case the foreigner needs a university education.
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A residence permit is issued for the period set in Section 245zp of the IR, the long-
est period being for two years; the right to be employed is usually restricted to oc-
cupation with the sponsor.

4.4.3 Work visas outside the points-based system 
Apart from the above mentioned points-based system, for the purpose of employ-
ment, it is possible to issue the following types of visas: 

for domestic workers in private households.316 This is the case when an indi-
vidual (a  family) comes to the United Kingdom together with their domestic 
worker. These workers may take one of the following positions: cleaner, chauf-
feur, cook, nanny, those providing personal care for the employer and their fam-
ily (according to https://www.gov.uk/domestic-workers-in-a-private-household-
visa/overview). Domestic workers are eligible to enter the British territory if: 1) 
the person has worked for the employer for a period of at least one year, 2) the 
person is at the age of 18 to 65 years. After obtaining a residence permit, domes-
tic workers can stay in the British territory for a period of 6 months or less, in case 
their employer should permanently leave the country earlier (short-term trips 
of the employer or of the worker abroad are possible); an extension of the time 
of stay above the total of six months is possible only for domestic workers who 
came to Britain before 6 April 2012.317, 318

for representatives of foreign companies who have no other representation in Brit-
ain, and the foreigner should be their only representative for the United Kingdom.319 
This category may be used by representatives of foreign media, too.320 A residence per-
mit is issued for the period of up to three years, while the foreigner can work only for 
the company s/he represents. 

Regarding persons with British ancestors: they must be citizens of the Com-
monwealth, with one grandparent born in the territory of the United Kingdom, 

316 See Section 159a of the IR. 
317 Section 159ea of the IR, further see also https://www.gov.uk/domestic-workers-in-a-private-household-visa or 
http://www.kalayaan.org.uk/ 
318 The employer can be a British or EU national or s/he can visit the United Kingdom on the basis of a tourist visa, 
see Section 159a Point iii) of the IR. 
319 Section 144 of the IR. Yet the foreigner may not be a majority owner of the respective company.
320 Section 144 Point ii) of the IR.

who are able to work321 and maintain themselves without the help of public funds. 
A residence permit is issued for a period of up to five years, without restrictions in 
the labour market. 

Turkish citizens can enter the British labour market (as well as the labour market 
of other EU member states) on the basis of the agreement creating an association be-
tween the European Economic Community and Turkey and on the basis of the Deci-
sion of the Association Council EEA/Turkey,322 either as entrepreneurs, or under more 
strict conditions as employees.323

321 Section 186 of the IR. This also applies to the descendants of the people born in the territory of today's Irish Re-
public up to 31 March 1922. 
322 This concerns particularly the Decision No. 1/1980 of 19 September 1980 (on the right to employment of certain 
groups of Turkish workers in the EU), the Decision No. 3/1980 of 19 September 1980 (on the social rights of Turkish 
workers) 
323 https://www.gov.uk/browse/visas-immigration/work-visas
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An authorization to reside and work entitles labour migrants to stay in the territory of 
the given country and to perform a (specific) employment. Individual residence per-
mits, however, differ in what rights are linked to such an authorization, in particular:
<right> �Whether, and under what conditions is the residence permit subject to an extension
<right> �Under what conditions can this authorization be revoked
<right> �What rights are linked to the authorization for the labour market; whether and how 

easily the foreigner can change employers or add another job to the original one (i.e. 
realize the freedom of movement in the labour market); or whether s/he can reside 
in the host country also when unemployed

<right> �What social rights does the foreigner enjoy, in particular as regards unemployment 
benefits, health insurance or the support of families, and

<right> �Whether and under what conditions can a foreigner get permanent residence permit. 
Some of these issues are discussed further in this Chapter. 

5.1   Residence of labour migrants and their freedom of 
movement in the labour market. 

5.1.1 The Czech Republic
According to the Czech Act on the Residence of Foreigners (herinafter the Residence 
Act), one of the primary means of migration control is the requirement that foreigners 
(in particular third-country nationals who do not have permanent residence yet) shall 
reside in the Czech Republic only for a specific purpose. When the purpose disappears, 
the authorities usually have the right and/or obligation to revoke the foreigner´s resi-
dence permit. The fact that the permit to stay is interconnected with the purpose of 
the stay is especially thoroughly developed in the area of labour migration. Here, it is 
in part by law and in part by the application practice that sets what is understood as 
the fulfilment of the purpose to stay:
<right> �in case of employment, it is the duration of the (legal) employment relationship, and 
<right> �in case of doing business, it is the existence of a formal authorization to pursue busi-

ness and at the same time the actual exercise of business activities (lately, what is 
required in practice, too, is the physical presence of the foreigner for an unspecified 
part of the duration of the authorized stay). 

5. The stay of labour 
migrants in the 
territory of the 
countries compared



Foreign workers in the labour market in the Czech Republic and in selected European countries The stay of labour migrants in the territory of the countries compared116 117

When the authorities find out that a migrant authorized for a long-term stay for 
the purpose of employment has not been in a legal labour relationship for a certain 
period of time, they launch an action to revoke the migrant´s residence permit. They 
refer either to Section 37 Paragraph 1 Letter b) of the Residence Act (in case the for-
eigner continues to be unemployed) or with reference to Section 56 Paragraph 1 Para-
graph j) of the Residence Act (if the unemployment is a thing of the past and the for-
eigner is now employed again). An exception to this is an earlier provision in Section 
46 Paragraph 8 of the Residence Act and the simultaneously valid provision in Section 
46e. Letters b) to d) of the same act, under which the alien shall in certain cases324 be 
entitled to a three-month long period to search for a new job. Blue card holders are 
entitled to one period of unemployment up to three months long, regardless of the 
reason for the termination of employment.325 

The law is interpreted in principle in such a way that the foreigner is obliged to ful-
fill the purpose of stay throughout the whole period of long-term residence. Thus, to 
have an authorization removed, it is sufficient to be out of employment for a single 
day. In the case of short-term unemployment, though, the principle of proportionality 
(meaning finding a  fair balance between the breach of law on one side and factors 
like length of previous stay, level of integration, situation in the country of origin etc. 
on the other side – editorial note) pursuant to Section 37 Paragraph 2 at the end of the 
Residence Act was utilized. According to the last amendment to the Residence Act No. 
101/2014 Coll., however, the legal wording has become somewhat stricter. Now, pursu-
ant to Section 46e of the Act, what newly constitutes grounds to revoke the residence 
permit (or employee cards) is only the fact that the "employment relationship of the 
foreigner has been terminated", without any examination of the principle of propor-
tional action. Receiving authorization for another employment (i.e. the change of em-
ployer) is once again dependent on permission issued by the Ministry of the Interior. 
It can be expected, thus, that this amendment will strengthen the interconnectedness 
of the migrants´ residence and work permit (legal stay is tied to an authorized job). 

As regards the freedom of movement of third-country nationals without perma-
nent residence326 in the labor market; two basic groups can be distinguished: 

324 This may include the termination of an employment relationship for reasons of restructuring or because of the 
nonpayment of wages by the employer. 
325 See Section 46f Paragraph 1 Letter f) of the Alien Act. 
326 EU nationals and their family members, as well as foreigners with permanent residence: when compared to the 
Czech nationals, these have an essentially equal status in the labour market. 

1) �Foreigners with free access to the labor market: In order to perform work, they need 
only a valid residence permit, not a special permit authorizing specifically for a job po-
sition. This group of foreigners is listed in Section 98 of the Employment Act and it com-
prises students and graduates of Czech schools, holders of certain types of authoriza-
tion (e.g. long-term residence permit holders for the purpose of family reunification), 
some posted workers and foreigners performing certain types of labour (e.g. scientists, 
religious ministers). 

2) �Other foreigners, whose employment is subject to authorization by the labour of-
fice or by the Ministry of the Interior. This permit is issued for a  specific job with 
a specific employer for a specified period of time, while this work must be – with the 
exception of business trips – performed on a specified place. 

Concerning the second group of migrants, each change of job position, i.e. the change 
of employer, taking up new work alongside the existing job, but also a change in the 
work position within the same employer, requires a  new authorization. This situa-
tion does not change until the foreigner obtains permanent residence. An exception 
is again concerning Blue Card holders only: after two years of residence, given any 
change in their job position, they are subject to a notification obligation with the Min-
istry of the Interior, but nothing else.327

5.1.2 Germany
The German Residence Act defines residence permit under Section 7 as such an au-
thorization to stay which is issued for a limited time period and for a specific purpose 
of the stay (the purpose may be mentioned in the law but does not need to be). In the 
event of exercising a  profit-making activity, the purpose of the stay is then employ-
ment, for which the foreigner was granted consent by the Foreign Office.328 Should the 
respective job be over, German legislation recognizes two legal responses reacting to 
the loss of a job by a foreigner, namely:
<right> �an automatic revocation of the validity of the residence permit. This is stipulated di-

rectly by the law329 in the event that the residence permit contained (even addition-

327 Section 42i Paragraph 8 of the Residence Act. 
328 This consent by the Foreign Office is in most cases consent granted under the condition that the Federal Employ-
ment Agency grants its consent, too. 
329 See Section 12 and 51 Paragraph 1 Line 1 of the AufenthG, under which a residence permit may contain resolutive 
conditions, upon the meeting of which the residence permit shall be revoked. 
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ally) such a resolutive condition that with the termination of a specific employment 
relationship, the validity of the residence permit is revoked as well,330 or

<right> �subsequent time limit (nachträgliche Befristung), or rather shortening the validity of 
the residence permit on the grounds that the conditions on which the authorization 
was granted are no longer met.331 

In both cases, the competent Foreign Office has room for administrative discretion. It is only 
on the basis of an assessment of the individual situation that it is decided whether the reso-
lutive condition be applied (under VwV, it should be considered whether there is a danger 
of fraudulent conduct) or not. In case of a job loss, the Foreign Office reconsiders whether 
or not to shorten the period of the residence permit validity, or under what conditions, e.g. 
<right> �the Office may grant the foreigner a specific time period to find a new job 
<right> �the Office may take into account whether the foreigner has means of subsistence, 

and whether the foreigner is e.g. receiving unemployment benefits (the Office may 
e.g. reduce the validity period of the residence permit to the period during which the 
foreigner shall be entitled to unemployment benefits). 

Administrative discretion of the Foreign Office is based also on the question of whether 
and to what extent foreigners will be allowed or restricted access to the labour market. 
Concerning access to the labour market, labour migrants from outside the EU who do 
not have permanent residence may find themselves in the following types of situations: 
a) �free access to the labour market follows directly from the law:332 this concerns e.g. 

residence permit for the purpose of the search for suitable employment after gradu-
ating from German universities or from vocational/professional education;333 certain 
residence permits granted on humanitarian grounds including recognized asylum 
seekers;334 residence permits for certain family members (this concerns family mem-

330 It is, however, important to be aware of the fact that the provision on an automatic revocation of residence permit 
validity on the day of termination of an employment relationship does not need to result in the foreigner losing his 
or her authorization to stay. In such cases where a foreigner files an application for a new permit before the termi-
nation of the previous authorization (e.g. during the period of notice), the existing permit is valid until the Foreign 
Office shall decide (the so-called fiction). And even in the case of late submission of the application for a residence 
permit, the authorities may decide to grant fiction on the grounds of redressing the hardship of the law. See Section 
81 of the AufenthG. 
331 See Section 47 Paragraph 2 of the AufenthG. Regarding this provision, the VwV states that, as a general rule, the 
decision on additional time restrictions on the validity of the residence permit should be applied only if the initial 
duration of the residence permit of the given foreigner exceeds six months. 
332 In this case, too, the residence permit must contain a provision that the foreigner is permitted to exercise a profit-
making activity. This provision is, however, only declaratory. 
333 Section 16 Paragraph 4 and Paragraph 5b and Section 17 Paragraph 3 of the AufenthG
334 Section 22, 23 and 25 of the AufenthG 

bers of German citizens; family members of those foreigners who themselves have 
free access to the labour market,335 as well as certain family members of foreigners, 
if these family members have been staying in Germany for more than two336 or three 
years337); and the residents of other EU member states under Directive 2003/109 /EC

b) �free access to the labour market is based on a  decision by the Foreign Office: the 
BeschV provides the guidelines which determine in which cases issuing a decision is 
up to the discretion of the Office and the consent of the Federal Employment Agen-
cy is not needed. At the same time, the Foreign Office has room for administrative 
discretion regarding whether it may allow the foreigner an unlimited access to the 
labour market, or it may authorize him or her for a specific job only (see more in 
point c) below). In some cases, free access to the labour market may be permitted 
for example after two years of employment or after three years of residence338

c) �the access to the labour market is limited, while for each job, the foreigner is re-
quired to have a special permit from the Foreign Office. At the same time, one can 
once again distinguish such situations where the Foreign Office may only issue such 
a special permit after the approval by the Federal Employment Agency, and those 
cases when the Foreign Office may issue a permit on its own. In case the approval 
of the Federal Employment Agency is required, it is also important to distinguish 
whether the Federal Employment Agency can approve the foreigner´s employment 
without testing the labour market, or whether the option of filling the job with Ger-
man employees or with foreign workers who have a preference must be tested339

It can be concluded that the German legal provisions on a  foreigner´s  freedom of 
movement in the labour market allow for significant decision-making room by the 
Foreign Offices. These may both grant a foreigner full access to the labour market as 
well as subject him or her to a very strict and detailed inspection – and that until the 
day of obtaining permanent residence. The powers of the Foreign Offices (especially 

335 Section 28 Paragraph 5 and 29 Paragraph 5 of the AufenthG
336 Section 29 Paragraph 5 of the AufenthG. The only condition is that the foreigner with whom the holder of an 
authorization to stay for the purpose of family reunification has reunited and is not excluded from the possibility 
to extend his or her residence permit. 
337 The three-year time limit applies to those foreigners whose marriage to the sponsor fell apart, see Section 31 of 
the AufenthG. 
338 See Section 9 of the BeschV. This does not hold, though, for a foreign employee whose duration of stay and em-
ployment is limited in time by a legal regulation, in particular by respective provisions in the BeschV. There are also 
special provisions for students. 
339 See also Durchführungsanweisungen zur Ausländerbeschäftigung, Beschäftigungsverordnung (BeschV), Durch-
führungsanweisungen (DA), available at www.arbeitsagentur.de. 
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concerning newly arrived foreigners) are limited by the powers of the Federal Employ-
ment Agency whose approval is needed for certain authorizations for employment.340 

5.1.3 Austria 
In Austria, the residence of third-country nationals is also based on the purpose of the 
stay concept in two respects: 
<right> �the existence of and meeting the purpose of the stay is one of the conditions for grant-

ing a residence permit under the Settlement and Residence Act (NAG), as well as under 
the Alien Police Act (FPG). If this condition is no longer fulfilled, this gives ground for the 
withdrawal of authorization to stay pursuant to Section 28 Paragraph 5 of the NAG, and

<right> �the purpose of the stay concept not only imposes an obligation on foreigners to meet 
this purpose, but to a certain extent it also prevents them from performing some of 
the activities for which the residence permit was not issued. Under Section 77 Para-
graph 1 line 1 of the NAG, an administrative offense is committed by the person who 
fails to notify without undue delay about a change in the purpose of the stay or being 
engaged in an activity which is not included in the permitted purpose of the stay (this 
applies above all to self-employment, to the performance of which are entitled only 
those foreigners whose residence permit is issued for this purpose).341 

In terms of employment, Section 52 Paragraph 4 lines 2 and 3 provide special provi-
sions. According to these, the Austrian Federal Office for Immigration and Asylum 
shall issue a decision on the return of a foreigner who is a Red-White-Red Card or Red-
White-Red Card Plus holder or who is issued a settlement permit, if 
<right> �during his or her first year of residence s/he has not performed dependent profit-

making activity for more than four months (and was registered with the Employ-
ment Agency as available for work placement), or 

<right> �is staying in Austria for more than one year, but less than five years, and during the period of one 
year has almost continuously failed to perform a dependent form of profit-making activity.342 

When assessing the Austrian approach, allowing that a foreigner be unemployed for 
a longer period of time with the growing length of his or her stay, it is, however, im-
portant to notice that a stranger continues to be required to be able to prove having 

340 Foreign Offices have, of course, a crucial role in the sense that despite the consent of the Federal Employment 
Agency, the Office may decide that the foreigner will not be granted employment authorization.
341 See Section 32 of the NAG. Despite being issued the respective trade license, this prohibition is in place.
342 The notification procedure is specified e.g. by Section 26 Paragraph 5 of the AuslBG, under which the employer is 
required by the employment agency to report both the start and end of a foreigner´s employment within three days. 

sufficient financial means to maintain himself or herself for the duration of the stay, 
and this in the form of regular income.343 

As far as the freedom of movement of migrants in the Austrian labour market is 
concerned, the Employment Act (AuslBG) assigns third-country nationals without 
a permanent residence permit to two groups, these being:
<right> �foreigners with free access to the labor market, chiefly Red-White-Red Card Plus holders and 

family members of Austrian nationals, if they have been issued authorization to stay344, and
<right> �other foreigners who need a special permit for each economic activity (in any of the available 

forms), while under Section 6 of the AuslBG, a job position is defined by the professional activity 
itself and an employer (then, the activity may be performed in the whole territory of Austria).345 

Those who rank among foreigners listed in the second group are mainly foreigners falling 
under the regime of the Foreign Police Act, whose stay and work may take six months at the 
most. Furthermore, it comprises also the holders of residence permits pursuant to Sections 58 
to 69 of the NAG (with the exception of researchers – see below). Who else belongs within this 
group are Red-White-Red Card holders, who may, however, after one year of residence under 
this authorization and after at least ten months of adequate work, obtain the Red-White-Red 
Card plus and with it a free access to the labour market (the holders of this card, who, accord-
ing to Section 41 Paragraph 2 lines 4 of the AuslBG are independent entrepreneurs, must be-
fore obtaining the Red-White-Red Card plus obtain also a settlement permit under Section 43 
of the NAG and they need to meet the condition of "advanced integration").346 Free access to 
the labour market as part of the Red-White-Red Card plus may be also obtained by
<right> �Blue Card holders after two years of residence, if they have been employed for at least 

twenty one months at an appropriate job position, and 
<right> �the holders of residence permits for the purpose of scientific research, after two years 

of residence. 
Therefore it can be concluded that in Austria, essentially all those labour migrants 
who are highly qualified have the option to gain free access to the labour market 
within one to two years. The same holds under Section 46 of the NAG for most family 
members of these foreigners. 

343 Section 11 Paragraph 5 of the NAG. 
344 See Section 47 Paragraph 2 of the NAG.
345 Pursuant to Section 6 Paragraph 2 of the AuslBG, for a maximum period of one week, a foreigner may perform 
work in a different position, too, without the need for a new employment permit. In order to work in a different 
position for a longer period of time, though, the migrant needs a new employment authorization. 
346 See Section 15 and 20e of the AuslBG. In this way, entrepreneurs receive the Red-White-Red Card Plus only after 
two years of residence. 
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5.1.4 The United Kingdom
Residence permits issued to foreigners staying in the United Kingdom are subject to the 
duration of those conditions and other circumstances under which the authorization has 
been granted. If these conditions cease to exist, it gives ground, pursuant to Section 323 Par-
agraph ii) of the Immigration Rules (IR), that the relevant residence permit may be revoked. 

In addition to this general rule, there is a plethora of more specific reasons for the cancel-
lation of an individual residence permit issued in order to perform a profit-making activity. 

In the case of holders of authorizations under Tier 2 or Tier 5, a residence permit 
must be cancelled in the event that the migrant does not commence to exercise, or 
prematurely ceases to exercise, the activities in respect for which s/he was sponsored 
(see Section 323a Letter a) Point i) of the IR.) A similar provision applies to migrants 
under Tier 4 in relation to studies. The revocation of an authorization to stay according 
to a previous sentence is not compulsory if the migrant is e.g. 
<right> �under 18 years of age or has a child aged under 18 
<right> �if it is possible to apply for another residence permit or for a change to the residence permit.347 
In the case of migrants in Tier 2 or Tier 5, other reasons for revoking the permit are 
e.g. such situations as when for a  period longer than one month during a  calendar 
year the migrant was not in employment and did not receive wages (if this has not 
been due to illness or parental leave),348 or, when the migrant changes employers (an 
exception being the transfer of a whole complany in some cases),349 or when the em-
ployment changes in nature so that it no longer matches the sponsorship certificate, 
under which the residence permit is issued, or when the foreigner´s wage falls below 
the set amount.350 Another reason for revoking the permit occurs when the sponsor-
ship license is removed from the foreigner´s sponsor.351 

In the case of migrants in Tier 1, Exceptional Talent or Graduate Entrepreneur, the rea-
son for the revocation of an authorization to stay is when the relevant institution with-
draws its recommendation, on the basis of which the migrant was issued residence permit.

Another important reason for revoking any residence permit is the violation of 
some of the conditions under which the residence permit was issued, e.g. claiming as-

347 See Section 323a: Letter b) Point iv) of the IR. 
348 Section 323aa Letter a) of the IR 
349 Section 323aa Letter b) of the IR 
350 An exception to this is a temporary (for the maximum of one year) reduction of working-time for up to 30 %, if it 
concerns the whole business in which the foreigner is employed. After the end of this measure, the foreigner´s wage is 
to return back at least to the same level as it was before the temporary reduction, see Section 323aa Letter h) of the IR. 
351 Section 323a: Letter b) of the IR. 

sistance from public funds, or exercising unauthorized employment (see Section 323 
Paragraph i) in connection to Section 322 Paragraph 3 of the IR. 

As regards the free movement of labour migrants in the British labour market, there are 
very few migrants who have free access to any job from the beginning of their stay (e.g. the 
descendants of British ancestors pursuant to Section 186 of the IR and furthermore, some Tier 
1 categories).352 Most migrants falling under the points-based system are rather strictly linked 
to a specific job for a specific employer, while any change means a new procedure (new spon-
sor, often even a different visa category, while the transition between individual categories is 
relatively strictly regulated). This is true both for relatively rich migrants under Tier 2, and for 
domestic workers (whose stay is now in addition limited to a maximum of six months). 

5.2   Social rights

5.2.1 The Czech Republic
As far as the position of third-country nationals in the system of the social law in the 
Czech Republic is concerned, simply put, it can be considered a general rule that per-
manent residence holders enjoy the same rights as Czech citizens. However, even for-
eigners from countries outside the EU without a permanent residence permit enjoy 
certain social rights, most importantly: 
<right> �In the area of pension insurance and sickness insurance, where foreigners gener-

ally enjoy completely equal rights as Czech citizens (the only exception being the so 
called “young age disability” under Section 42 of the Act on pension insurance, which 
includes a condition of permanent residence in the Czech Republic),353 and

<right> �in the area of state social support, where rights are granted in general after one year 
of stay in the Czech Republic, employed foreigners and their families can newly claim 
them immediately after obtaining a long term residence permit;354 a problem most 

352 Exceptional Talent, Investor or Graduate Entrepreneur have a more or less free access to the labour market, by 
contrast, however, migrant entrepreneur (although being a relatively rich investor who has brought at least 50 000 
GBP to Great Britain) is limited to his or her own business, see Section 245dc Letter a) Point iii) of the IR. 
353 However, the condition of permanent residence does not have to be fulfilled at the moment the disability arises: 
it can be met later on. 
354 See Section 3 of Act No. 117/1995 Coll., on State Social Support as amended by Act No. 101/2014 Coll., implement-
ing the single permit directive 2011/98/EU.
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with exceptions360 – only those foreigners who are employees or who are considered em-
ployees pursuant to Section 6 of the Income Taxes Act.361 The participation of these foreign-
ers in the system of public health insurance lasts only for the period of the duration of their 
employment.362 Czech social legislation makes only relatively small distinctions between 
Czech citizens and foreigners. What follows out of this are two practical consequences:
<right> �these employees stop taking part in public health insurance on the day of the termi-

nation of their employment, also in the case that this occurs when they are ill, preg-
nant or on maternity leave, and

<right> �dependent family members of these employees as well as family members of all other 
participants in the system of public health insurance can themselves partake in this 
system only in the case that they themselves meet the conditions of participation in 
the system (e.g. employment or permanent residence); in the area of public health 
insurance, Czech legislation does not know the practice of a person paying for a do-
mestic partner or dependents. Economically inactive family members of foreigners 
(who themselves are insured employees) are thus as a rule not included in the system 
of public health insurance, which applies also to children, including newborns. 

Under the Residence Act, those foreigners who do not partake in the system of public 
health insurance are obliged to insure themselves privately/commercially, with one of 
the insurance companies registered as providers of this type of insurance by the Czech 
National Bank. This private/commercial health insurance, constituting one of the con-
ditions for obtaining a residence permit in the Czech Republic by these foreigners, is, 
of course, not a public service. 

5.2.2 Germany
German social legislation makes only relatively small distinctions between German 
citizens and foreign nationals. The whole issue can be divided into (a) benefits from 
insurance systems to which the participants of these systems contribute (mostly by 
a  portion of their earnings) on one hand, and to (b) other benefits, which may be 

360 For example, applicants for asylum/international protection, the holders of subsidiary protection, the holders of 
certain residence permits for the purpose of sufferance and protection and other foreigners listed in Section 48 of 
the Residence Act, or the holders of a long-term residence permit for the purpose of scientific research pursuant to 
Section 42f Paragraph 5 of the Residence Act. 
361 This covers those persons who have an income as members and statutory bodies of legal persons. 
362 To be more precise: for the period, for which they are considered employees under Section 6 Paragraph 1 of Act 
No. 586/1992 Coll., on Income Taxes. 

frequently encountered by foreigners in the context of the Act on State Social Sup-
port, is a missing residence permit or meeting the condition of residence of the re-
maining members of the family, the so-called jointly considered/assessed persons. 
The latter, though, concerns also Czech citizens. 

Other social rights are usually granted to foreigners from third countries355 only along 
with obtaining a permanent residence permit. It is e.g. the assistance in material need 
or benefits for persons with disabilities. The same applies to being entitled to unem-
ployment benefits and some other related tools of active employment policy (e.g. re-
qualification benefits or the establishment of a socially useful job) according to the 
Employment Act. This is despite the fact that unemployment benefits and requalifi-
cation benefits are essentially typical contributory benefits of insurance systems, to 
which also the employed foreigners (or to be more precise their employers) – just like 
all the other employees – make obligatory contributions to the state employment pol-
icy. The only one group of third-country nationals356 who can become the recipients of 
unemployment benefits despite the fact that they do not have a permanent residence 
permit are Blue Card holders (see Section 5 Letter b) Paragraph 4, Section 24 and 25 of 
the Employment Act).

The Social Services Act (including care allowances) provides specific rules according 
to which the rights of foreigners usually depend on obtaining permanent residence. 
However, certain social prevention services, including services of shelters, low-thresh-
old day centres, hostels or outreach programmes, are provided to all persons legally 
residing in the Czech Republic.357 Newly, also all employees with a long-term residence 
permit and their family members are entitled to equal rights.358

The Czech system of public health insurance operates under a  specific framework359 
pertaining to the group of eligible persons. Out of third-country nationals, who do not 
have permanent residence permits, participants in Czech public health insurance are – 

355 An exception are foreigners benefiting from the EU Directive 2003/109/EC concerning the status of third-country 
nationals who are long-term residents, i.e. foreigners who have the status of a long-term resident in another EU 
member state and move in the Czech Republic where they have a long-term residence permit, see e.g. Section 5 
Paragraph 1 Letter f) of the Act on Assistance in Material Need. 
356 If we do not count family members of the citizens of other EU states and family members of the citizens of the 
Czech Republic, see Section 5 Letter b) Point 2 and Section 3 and 85 of the Employment Act and/or holders of sub-
sidiary protection, see Section 53c of the Asylum Act. 
357 Section 4 Paragraph 2 of Act No. 106/2006 Coll., on Social Services. 
358 See Section 4 of Act No. 106/2006 Coll., on Social Services as amended by Act No. 101/2014 Coll., which imple-
mented the Directive 2011/98/EU on a single permit. 
359 See Section 2 of Act No. 48/1997 Coll., on Public Health Insurance. 
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further divided into benefits provided regardless of the level of income and benefits 
which correspond to the level of income, on the other hand. 

Insurance systems in Germany comprise in particular the following: pension in-
surance (Rentenversicherung), accident insurance (Unfallversicherung), long-term care 
insurance (Pflegeversicherung), compulsory health insurance (Krankenversicherung) and 
unemployment insurance (Arbeitslosenversicherung). Within these systems, foreigners 
enjoy essentially equal rights as German citizens. There are exceptions, for example: 
<right> �in the area of health insurance:363 foreigners who have a settlement authorization or a res-

idence permit for a period of at least twelve months and who do not have to prove having 
sufficient financial means for subsistence to obtain this permit. The insurance of these 
foreign nationals is covered mandatorily in accordance with the law, pursuant to Section 5 
Paragraph 11 of the German Social Code V (Sozialgesetzbuch V, hereinafter SGB V);364 

<right> �in the area of unemployment insurance, foreigners residing in Germany on the basis 
of sufferance (Duldung, also called toleration) are entitled to support for vocational 
training after four years of stay and other foreigners only after five or six years of stay 
and work, or after three years of work of at least one of their parents.365 

An example of non-insurance benefits is, among others, that of child allowances 
(Kindergeld) pursuant to Section 62 and the following of the Act on Income Taxes 
(Einkommensteurgesetz)366 and under a  special Federal Law on Child Allowances 
(Bundeskindergeldgesetz)367 which regulates also the so-called additional child allow-
ance (Kinderzuschlag). Foreigners (i.e. parents of children) have equal rights regarding 
the entitlement to this allowance, except for the following: foreigners whose resi-
dence permit does not allow and did not allow them (albeit temporarily) to perform 
a profit-making activity, students, foreigners with a residence permit for the purpose 
of employment, where the consent of the Federal Employment Agency may be grant-

363 Equal treatment in the area of health insurance, however, does not necessarily mean that all foreigners were really 
insured, since there are even some German citizens who do not have health insurance enforced by the law. Employees 
(Section 5 Paragraph 1 of the SGB V) and their family members (Section 10 of the SGB V) are required to have health insur-
ance by law. Foreigners can join the law-enforced health insurance system voluntarily, just like other German citizens. 
364 Another minor exception is the provision of dental substitutions according to Section 27 of the SGB V, to which 
some groups of foreigners residing in Germany on humanitarian grounds have a more restricted access, i.e. only 
in the case that the provision of this substitution is not able to be documented or if they were participating in the 
law-enforced health insurance for at least one year. 
365 See Section 59 Paragraph 2 and 3 of the SGB III.
366 Hereinafter EStG
367 Hereinafter BKGG 

ed only for a limited period of time, and foreigners residing in Germany on humani-
tarian grounds (after three years of stay, however, they are entitled to this allowance 
under the condition that they work or have worked); also foreigners staying in the 
country on the basis of sufferance (Duldung) are not entitled to this allowance.368 The 
same conditions apply to the right to the additional child allowance. Similar condi-
tions also apply to the right to parental allowance (Elterngeld) and to child-care sub-
sidy (Betreuungsgeld)369 under the Federal Parental Allowance and Parental Leave Act 
(Gesetz zum Elterngeld und zur Elternzeit).370 Even those foreigners who obtained a resi-
dence permit after eight years of stay on the basis of sufferance (Section 104a of the 
AufenthG) are not entitled to this allowance. 

What is more strictly defined are the conditions for providing educational support 
under the Federal Training Assistance Act,371 for which even EU citizens without per-
manent residence who did not work in Germany or whose education is not related to 
their previous employment in Germany are not eligible, and neither are the following: 
<right> �foreigners residing in Germany for the purpose of family reunification (with a  for-

eigner), if they had not stayed in Germany for at least four years, nor 
<right> �foreigners who themselves had not been involved in a profit-making activity in Ger-

many for a period of at least five years or whose parents were not economically active 
in Germany for at least three years during the last six years. 

<right> �foreigners with sufferance who have not so far stayed in Germany for at least four years. 

In the case of social assistance under Social Code XII (Sozialgesetzbuch XII, hereinafter 
SGB XII) foreigners enjoy essentially equal rights: Section 23 of this act excludes from 
the range of eligible persons only those foreigners who immigrated in order to obtain 
social assistance, foreigners with a stay exclusively for the purpose of a search for em-
ployment and receivers of allowances under the Act on Benefits for Asylum Seekers. 

Allowances granted within the so-called support in the search for employment (i.e. 
additional payment to reach the minimum subsistence level) according to Social Code 
II (Sozialgesetzbuch II, hereinafter SGB II)372 cannot be enjoyed also by those foreigners 
who are not involved in profit-making activities in Germany and who do not have the 

368 Section 62 of the EStG, similarly Section 1 of the BKGG. 
369 Regarding the so-called Betreuungsgeld, in the German public debate, it is considered a controversial allowance 
for the parents of children who are not attending public facilities for preschool care. 
370 hereinafter BEEG
371 Section 8 of the Bundesausbildungsförderungsgesetz (hereinafter BAföG). 
372 Section 7 of SGB II. 
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right of free movement as EU citizens and their family members do. This applies for 
the first three months of their stay (foreigners with a residence permit granted on hu-
manitarian grounds nevertheless have the right to claim these benefits even in these 
first three months). 

All other foreigners are thus under social legislation entitled to social assistance. Here 
it is, however, necessary to mention that when a foreigner starts to receive certain ben-
efits, it can have negative consequences from the point of view of foreigner legislation, 
in particular: 
<right> �in case of receiving social assistance allowances under SGB XII (for himself or her-

self or for family members, however only if the stay of these members depends on 
the foreigner in question)373 the foreigner can be granted expulsion under Section 55 
Paragraph 2 Point 6 of the AufenthG; nevertheless, the proportionality of such a deci-
sion is considered, and

<right> �In the case that the foreigner receives support in the search for employment accord-
ing to SGB II, s/he cannot be deported, however, it may give a reason for not extend-
ing his or her residence permit (the foreigner then does not meet the condition of 
financially secured subsistence pursuant to Section 2 Paragraph 3 of the AufenthG; 
in this case, however, the implementation includes a proportionality test: the imple-
mentation regulation gives as an example a female student who got pregnant).374 

 5.2.3 Austria
Austrian social insurance is regulated in particular by the General Social Security Act 
(Allgemeines Sozialversicherungsgesetz, ASVG), which covers – with the exception of 
laws regulating the insurance of certain specific professional groups375 – health insur-
ance (including sickness insurance), accident insurance and pension insurance. Under 
this act (and other related legislation), an overwhelming majority of all economically 
active persons in Austria must have health insurance, while also dependent family 
members - spouses or registered partners of the insured person, dependent children of 
the insured person - if they have residence in Austria and are not insured otherwise, are 

373 See VwV Point 55.2.6.2. 
374 See VwV Point 2.3.1.1. 
375 A special regulation applies for example to self-employed persons or entrepreneurs (Gewerbliches Sozialversi-
cherungsgesetz – GSVG), farmers (Bauern-Sozialversicherungsgesetz – BSVG), civil servants (Beamten – Kranken- 
und Unfallversicherungsgesetz) and notaries (Notarversicherungsgesetz 1972). 

entitled to health insurance allowances.376 Some persons who are preparing for a future 
profession and are not obliged to be insured may enter the statutory health insurance 
system voluntarily (in this case however they are entitled to the implementation of the 
insurance only after the expiration of a waiting period which can last for up to three 
months).377 In the area of general social insurance, foreigners enjoy completely equal 
rights to Austrian nationals. The only exception are harvest workers, who may, on the 
basis of a decree of the Ministry of Labour, perform short-term work during their visa-
free stay – these foreigners are covered by health and accident insurance only, not by 
pension insurance.378

In the area of the Unemployment Insurance Act (Arbeitslosenversicherungsgesetz), 
foreigners enjoy equal rights with the exception of not being entitled to certain ben-
efits which are granted on the condition of:379 
<right> �having an authorization to stay allowing for the performance of a dependent activity, or 
<right> �if the performance of a dependent activity is authorized on the basis of an employ-

ment permit only (Beschäftigungsbewilligung), provided that there are no serious rea-
sons concerning the given foreigner preventing the granting of this permit, such as 
the performance of illegal work in the last twelve months. Section 7 Paragraph 6 of 
this act then explicitly excludes those foreigners from those entitled to these allow-
ances who have short-term employment within contingents pursuant to Article 5 of 
the Act on the Employment of Foreigners (AuslBG). 

As regards family benefits,380 some groups of foreigners are not entitled to claiming 
them, specifically
<right> �under the Foreign Police Act (FPG), no visa holders (up to 6-months) are eligible for 

family support (Familienhilfe), an allowance for journeys to schools nor for any of the 
parental benefits,381 and

376 See Section 123 of the ASVG. Among children, stepchildren and grandchildren who live with the insured person 
in a  common household, and children in foster care are also included. The benefits can be claimed (unless the 
statutes of the respective health insurance company rule it out) also by some other persons living in a common 
household with the insured person. 
377 See Section 124 of the ASVG. 
378 See Article 5 Paragraph 1 line 13 and Section 7 Paragraph 1 Letter f) of the ASVG. 
379 See Article 7 Paragraph 3 of the Unemployment Insurance Act.
380 See Familienlastenausgleichsgesetz (Family Burden Equalization Act) 1967 (according to which the benefits are 
covered from a special Fund for the Support of Families, pursuant to Section 39 of this Act; all employers mandato-
rily contribute to this fund) and Kinderbetreuungsgeldgesetz (Childcare Allowance Act). 
381 See Section 3 of the Familienlastenausgleichsgesetz (Family Burden Equalization Act) 1967 
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are not protected by EU law nor any other international treaties are disadvantaged in 
two ways, namely
<right> �direct exclusion from the range of persons eligible to certain social rights, and 
<right> �such a foreigner legislation setting which directly or indirectly rules out the emer-

gence (and granting) of a claim to social benefits and other advantages. 

British law theoretically distinguishes three types of social rights, these are
a) �Benefits from insurance systems (contributory benefits) which are covered from the 

national insurance: state pensions, unemployment benefit based on contributions 
(contribution-based Jobseeker's Allowance), orphan and widow benefits (Bereave-
ment Allowance), support in parenthood (e.g. Maternity Allowance) and benefits 
for persons with limited working ability based on contributions (contribution-
based Employment and Support Allowance); some benefits related to diseases also 
belong in this group, such as Statutory Sick Pay.

b) �Benefits provided on the basis of income level (means-tested benefits), for example 
income support, housing benefits or income-based jobseeker’s allowance,388 and 

c) �Benefits which are based neither on insurance systems nor on the amount of in-
come, for example Child Benefits or Carer´s  Allowance. Theoretically, the British 
National Health Service might fall within this category, yet work migrants are not 
disadvantaged there.

As regards the b) and c) types of benefits, Section 115 of the Immigration and Asylum 
Act 1999 has for many years stipulated that "persons subject to immigration control" 
are not entitled to these benefits. The term "person subject to immigration control" is 
in the same provision defined as a person from a country outside the EU, who 1) does 
not have a  residence permit despite being obliged to have one,389 2) received a  resi-
dence permit with the condition of not claiming assistance from public funds390 (no 

388 See Section 123 and the following of the British Social Security Contributions and Benefits Act 1992, see http://
lawvolumes.dwp.gov.uk/docs/a2-2501.pdf 
389 Who falls within this category are also the persons who were issued a deportation order or those persons whose 
entry to the territory of the United Kingdom was allowed only temporarily, see http://www.hmrc.gov.uk/manuals/
cbtmanual/cbtm10120.htm 
390 The concept of public funds is defined in the Immigration Rules and does not include all the advantages provided 
by the state or public corporations, see a publication by the British Home Office: "Public Funds", p. 8 available at: htt-
ps://www.gov.uk/government/uploads/system/uploads/attachment_data/file/284160/public_funds_v12_0ext.pdf 

<right> �support for small children (Kleinkindbeihilfe), a bonus for passing pregnancy and new-
born medical examinations (the so-called Mutter-Kind-Pass-Bonus382 and certain dis-
cretionary benefits such as the contribution for families in a troublesome situation 
(Familienhärteausgleich) cannot be obtained by foreigners who have not been staying 
in Austria for at least three years immediately before being entitled to the claim;383 
this limitation does not concern the nationals of the European Economic Area mem-
ber states.384 Foreigners can claim a childcare allowance (Bundespflegegeldgesetz) un-
der the same conditions as Austrian nationals if they are at the same time the benefi-
ciaries of pension and/or if they have suffered from an occupational injury or occupa-
tional disease.385 In other cases, foreigners enjoy equal rights as Austrian citizens only 
when they fall under the protection of EU law or international treaties, when they are 
asylum seekers, foreigners with permanent residence or Blue Card holders or long-
term residents who are nationals of another EU member state or a family member of 
an Austrian citizen; for example, Red-White-Red Card holders are not eligible. 

Regulations of the entitlement of foreigners to assistance in material need (as well as 
to some other benefits) belong to the competencies of individual federal states. Logi-
cally, thus, the legislation varies. For example, the Social Assistance Act of the federal 
state of Salzburg limits the claim for benefits to similar groups of foreigners as those 
who enjoy equal rights as Austrian citizens in the area of childcare allowance.386 By con-
trast, the federal state of Burgenland entitles also those foreigners who are authorized 
for a (longer) stay (zu einem dauernden Aufenthalt) in Austria to these benefits.387 

5.2.4 The United Kingdom
The United Kingdom makes relatively fundamental distinctions between its citizens 
on one hand and foreigners on the other hand, as regards social rights. Foreigners who 

382 Mutter-Kind-Pass refers to a document combining both the pregnancy documentation and the vaccination cer-
tificate of the newborn baby. Pursuant to Section 38d of the Familienlastenausgleichgesetz 1967, a bonus in the 
amount of 145 EUR is granted after passing the specified medical examination. 
383 E.g. Section 33 of the Familienlastenausgleichsgesetz 1967
384 Section 53 Familienlastenausgleichsgesetz 1967 
385 Section 3 and Section 3a of the Federal Law on the Childcare Allowance.
386 See Section 6 Paragraph 2 of the Salzburg Act on Social Assistance, see https://www.ris.bka.gv.at/geltendefas-
sung.wxe?abfrage=lrsbg&gesetzesnummer=10000242 
387 See Section 4 Paragraph 3 of the Burgenland Act on Social Assistance 2000, see https://www.ris.bka.gv.at/gelten-
defassung.wxe?abfrage=lrbgld&gesetzesnummer=20000026 
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recourse to public funds),391 3) received a residence permit as a result of the guarantee 
(maintenance undertaking) of a third person that this third person will cover the cost 
associated with his or her food and housing (the so-called “sponsored immigrants”),392 
or 4) has a residence permit as a result of pending appeals proceedings.393 The exclu-
sion from being entitled to social rights concerns the rights listed in this provision, in 
particular income-based jobseeker’s allowance, income support, housing allowances, 
carer´s allowances, child benefits, etc. 

Almost simultaneously with the above-mentioned general exclusion from the 
entitlement to social benefits, a legal regulation was adopted which regulates excep-
tions from this prohibition.394 This regulation addresses in particular the nationals 
of states with whom the United Kingdom or the European Union concluded agree-
ments on equal treatment in the area of social security, sponsored migrants who are 
entitled to children´s allowances and/or who are entitled to some other benefits in 
the case that their sponsor died or they themselves have resided in the United King-
dom for a  period of five years, foreigners whose revenues from abroad have been 
temporarily suspended, yet there are reasonable expectations that the income will 
be restored again, and others. 

In addition to the general exclusion of those foreigners who are subject to immi-
gration control, it is necessary to mention also the condition of genuine residence 
(habitual residence test), which is applied in the majority of income-based benefits 
(including the housing allowance) and also in access to the housing provided for by 
municipalities. This condition (as well as – in some cases – the condition of the physi-
cal presence in the territory of the United Kingdom395) is however used also in British 
citizens returning from abroad.396 In some instances, however, the exclusion of for-
eigners from being entitled to an allowance claim is linked (in a technical legislative 

391 This frequently used term even gave the name to an organization that brings together in particular municipali-
ties dealing with the situation of persons excluded from aid from public funds, see http: //www.//www.nrpfnet-
work. nrpfnetwork. org.uk 
392 This essentially concerns those persons too who have an authorization for permanent stay (“indefinite leave to 
remain” in British terminology – editorial note); i.e. even some permanent residence holders are not entitled to 
claim certain social benefits. 
393 See Section 115 Paragraph 9 and 10 Immigration and Asylum Act 1999, see http://www.legislation.gov.uk/uk-
pga/1999/33/contents 
394 See The Social Security (Immigration and Asylum) Consequential Amendments Regulations 2000: http://www.
legislation.gov.uk/uksi/2000/636/pdfs/uksi_20000636_en.pdf or also http://www.hmrc.gov.uk/manuals/cbtman-
ual/CBTM10140.htm 
395 E.g. Section 1 Paragraph 6 of the Social Security Administration Act 1992. 
396 See also http://www.parliament.uk/briefing-papers/SN00416/the-habitual-residence-test 

way) with the condition of habitual residence, for example. Section 85 and 85a of the 
Jobseeker´s Allowance Regulation 1996 uses the term “person from abroad”.397

As regards the allowances from insurance-based systems, there is no general prohibi-
tion in place that would prevent migrants from claiming or receiving them. Yet the ques-
tion is whether it is in practice possible to meet the conditions for claiming these benefits 
and at the same time continue to meet the conditions for the duration of the residence 
permit. In addition to that, certain restrictions were introduced by the Welfare Reform 
Act 2012:398 the entitlement to claim certain benefits from insurance-based systems in 
Britain will newly apply only to those foreigners whose residence permit was not issued 
under the condition of no employment;399 these provisions have not taken effect yet. 

5.3   Settlement options – the right to obtain permanent 
residence or citizenship

In the Czech Republic, Germany, Austria and in the United Kingdom, the institute of 
permanent residence is perceived as granting the highest level of rights to a foreigner: 
it usually must be anticipated for a longer time period and well-deserved. From the 
factual point of view, in all the compared countries, permanent residence is character-
ized mainly by being granted for an unlimited period of time (i.e. without the threat 
that the state – apart from serious cases stipulated by law – might terminate the per-
mission to stay of its own will). Furthermore, this type of residential status is associ-
ated with certain other rights and also with a  higher certainty of the migrant´s  po-
sition. Sometimes, obtaining permanent residence is a  compulsory prerequisite for 
obtaining citizenship. 

5.3.1 The Czech Republic
In the Czech Republic, the permanent residence of a foreigner is the most important 
residency institute and it is associated with a fundamentally better legal status both 

397 See http://lawvolumes.dwp.gov.uk/docs/a11-4001.pdf 
398 See www.parliament.uk/briefing-papers/sn06847.pdf, p. 5
399 See Section 61, 62 and 63 of the Welfare Reform Act 2012, see http://www.legislation.gov.uk/ukpga/2012/5/pdfs/
ukpga_20120005_en.pdf and see the accompanying report to the act, Point 316 and following.
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in the area of foreigner rights (greater protection against revoking the permanent 
residence or against expulsion; the validity period of the permit is usually ten years), 
as well as in the area of social and other rights. Permanent residence also represents 
a necessary step which precedes obtaining Czech citizenship – other than receiving it 
due to being born in the country.400 

In its greater part, the institute of permanent residence is harmonized with Direc-
tive 2003/109/EC on the status of long-term residents and it is usually granted simul-
taneously with acquiring the so-called status of long-term resident. In this case, the 
basic prerequisite for obtaining permanent residence is a previous long-term stay of 
five year. Only long-term stays are counted as this type of stay (long-term visas, or the 
so-called visas to stay for over ninety days, and long-stay authorizations) and the dura-
tion of a stay on the basis of granted international protection (including the previous 
period of the proceedings on this international protection). What is not counted into 
this time of stay are short-stay visas and stays on the basis of a departure order. What 
poses a much greater practical problem, though, is the fact that the term "uninterrupt-
ed stay" is in practice interpreted by the authorities in such a way that the individual 
residence permits must show a precise temporal continuity: i.e. that the foreigner is 
required to have a valid residence permit even when staying abroad. When a foreigner 
loses his or her residence permit and goes abroad to get a  new one,401 the authori-
ties do not count the previous period of stay into the period necessary for obtaining 
permanent residence. As regards the conditions for obtaining permanent residence, 
Section 70 Paragraph 2 of the Residence Act stipulates the following requirements: in 
addition to the absence of security threats and knowledge of the Czech language at 
the level of A1, the foreigner must prove that s/he has an income in the amount of the 
current housing costs and the minimum subsistence level when counting together the 
foreigner and his or her family members living in the Czech Republic. The procedure 
for obtaining permanent residence is often quite difficult and long,402 while the Act on 

400 A single exception is that of certain cases of obtaining citizenship in connection with the break-up of the Czech 
and Slovak Federal Republic, by a declaration (e.g. Section 180a of Act No. 40/1993 Coll., on Acquiring and Losing 
Citizenship of the Czech Republic) and some other cases of receiving citizenship by declaration pursuant to Section 
31 and the following of Act No. 186/2013 Coll., Act on the State Citizenship of the Czech Republic; in these cases 
Czech citizenship can be obtained also without previous permanent residence. 
401 The Residence Act contains such provisions that in the case of the loss of a residence permit (for any reason what-
soever), a new application cannot be filed in the Czech Republic, but only at a Czech embassy abroad. 
402 Holá, E.: Řízení o povolení k pobytu v praxi: pro řadu cizinců náročný běh na dlouhou trať [Proceedings on residence 
authorization in practice: a highly demanding long run for many foreigners], www.migraceonline.cz, 28 April 2014.

the Residence of Foreigners contains a very long list of reasons for the rejection of the 
application.403

Apart from the option of obtaining permanent residence on grounds compliant 
with the Directive 2003/109/EC, Czech foreigner legislation knows the option of per-
manent residence without simultaneously receiving the position of a long-term resi-
dent. This can be granted also before the term of five years is fulfilled, especially to 
children at least one parent of whom has permanent residence, or on humanitarian 
grounds or for reasons of special consideration404 or reasons of previous asylum pro-
ceedings which took a long time. 

5.3.2 Germany
In Germany, there are two institutes of permanent residence, namely
1) �settlement permit (Niederlassungserlaubnis) pursuant to Section 9 of the AufenthG and
2) �permanent residence permit – EU (Daueraufenthalt EG) pursuant to Section 9a of 

the AufenthG, which implements Directive 2003/109/EC. 

The conditions for granting any of these statuses405 are in both cases rather demand-
ing, for example, a successful applicant must: 
<right> �stay in Germany without interruption for five years (already after two years, the 

permit may be obtained by family members of Germans, pursuant to Section 28 of 
the AufenthG, and after 33 months (in some cases after 21 months) by highly quali-
fied employees – EU Blue Cards holders, pursuant to Section 19a Paragraph 6 of the 
AufenthG and the holders of residence permits for the purpose of doing business, who 
carried out investment pursuant to Section 21 Paragraph 4 of the AufenthG) 

<right> �have the so-called secured means of subsistence (compliant with Section 2 Paragraph 
3 of the AufenthG, this is shown by an arbitrary calculation of whether the foreigner 
would be entitled to claim certain social benefits),406 in the case of applications for 

403 See Section 75 of Act No. 325/1999 Coll., i.e. 13 reasons for rejection, 14 reasons for the revocation of permanent residence. 
404 Pursuant to this provision, the participants in the so-called pilot project for the Selection of qualified foreign 
workers in the years 2002 to 2010 received permanent residence.
405 In case a  foreigner meets the conditions for obtaining both statuses, what has perference is permanent resi-
dence pursuant to Directive 2003/109/EC, since it is associated with a  higher level of rights (and the settlement 
permit holder may apply for switching the status to permanent residence); having both statuses simultaneously is 
not possible, see 9a.0.5 of VwV. 
406 What is looked into is in particular a possible claim to maintenance pursuant to Social Code II and maintenance 
allowance pursuant to the Social Code XII, see Point 2.3 of the VwV. 
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permanent residence – EU, what is furthermore looked into is the issue of taxes and 
health insurance paid (see Section 9C of the AufenthG)

<right> �have covered pension insurance contributions for the respective number of months 
<right> �have a knowledge of the German language as well as knowledge of the German legal 

and social system, 
<right> �have a place to stay, and of course
<right> �not pose a risk for public safety or law and order.407

As regards the legality of the stay, under Section 85 of the AufenthG, it is possible to par-
don an interruption of the legality of a foreigner´s stay (e.g. as a result of filing an appli-
cation for the extension of a residence permit too late) for the period of up to one year. 

The law does not explicitly stipulate what types are taken into account for the 
purpose of granting permanent residence; in case of permanent residence – EU, the 
law does not use the term “residence permit” (Aufenthaltserlaubnis), but the term “au-
thorization for stay” (Aufenthaltstitel), which includes also visas, nevertheless, short-
stay visas are obviously not counted according to implementation regulations. Be-
sides that, it is necessary to mention that there are certain categories of foreigners 
(in particular labour migrants) who are most probably excluded from applying for 
any type of permanent residence with regard to the possible decision of the Foreign 
Office on the nonextendability of their residence permit under Section 8 Paragraph 
2 of the AufenthG. Among these rank, for example, employees posted to Germany 
within an intra-company transfer who can work there for a maximum of three years 
(Section 10 of the BeschV), specialty chefs who may work in Germany for a maximum 
of four years (Section 11 of the BeschV),408 or domestic workers whose stay is limited 
to a maximum of three years (Section 15c of the BeschV). Pursuant to Section 9a Para-
graph 3 Point 5 Letter a), these workers are explicitly excluded from the option of 
obtaining permanent residence – EU, however they probably will not qualify for the 
settlement permit either.

On its web pages, the German Ministry of the Interior explicitly draws attention to 
the right of permanent residence – EU holders, who obtained this permit in Germany, 
to live permanently in another member state of the EU. In the opposite case, when an 
EU resident would like to move to Germany from another EU member state (Section 

407 See http://www.bamf.de/DE/Willkommen/Aufenthalt/WichtigeInformationen/wichtigeinformationen-node.html
408 A regulation in Section 11 Paragraph 3 even provides for a period of three years which must pass between the end 
of one stay and the reception of a new permit.

38a of the AufenthG), the foreigner must meet essentially all the standard conditions 
of stay, i.e. have secured maintenance, health and social insurance and have the out-
look of an occupation or studies in Germany. Again, what is manifested here is the fully 
understandable fear of abuse of social benefits by third-country nationals409 and also 
the effort to tie even permanent residence to a specific purpose. 

5.3.3 Austria
In Austria, permanent residence (Daueraufenthalt – EU) is granted to foreigners under 
Section 45 of the NAG after 5 years of stay in Austria, which again exactly corresponds 
to the Directive 2003/109/EC. The requirements necessary to obtain Austrian perma-
nent residence are meeting 
<right> �the general conditions of stay (see Section 11 of the NAG, for example: demonstrate 

a  legal claim to housing of a  usual standard, have sufficient health insurance and 
stable and regular income),410 and

<right> �the condition stipulated in the integration treaty, Modul 2, which under Section 14 
Paragraph 2 line 2 of the NAG serves to gain knowledge of the German language "for 
independent use" which is essentially a German language exam at the level of B1.411

Under Section 45 Paragraph 1 of the NAG, only those periods are included in the neces-
sary five-year long stay for obtaining permanent residence, during which the foreigner 
was "authorized to settle". Settlement is defined in Section 2 Paragraph 2 of the NAG 
and it must be such a stay during which a foreigner has a domicile in Austria existing 
for more than six months, a stay during which the foreigner has the center of his or her 
vital interests in Austria, or during which a  non-temporary profit-making activity is 
performed (i.e. in principle such an occupation which does not last for a period shorter 
than six months).412 The length of a foreigner´s stay on the basis of a usual residence 
permit (Aufenthaltsbewilligung413) is counted only with one half,414 and only that on the 

409 Deutschlands Wandel zum modernen Einwanderungsland, Jahresgutachten 2014 mit Integrationsbarometer, Sachver-
ständigenrat deutscher Stiftungen für Integration und Migration (SVR), p. 16.
410 The amount of this income is under Section 11 Paragraph 5 of the NAG determined so that it 1) rules out the need 
for social assistance and 2) reaches the minimal amount of retirement pension pursuant to Section 293 of the Gen-
eral Social Insurance Act (857.73 EUR for one person, 1 286.03 EUR for a couple and 132.34 EUR for each (and every 
other) child up to the age of 24 years. 
411 www.help.gv.at/Portal.Node/hlpd/public/content/12/Seite.120500.html
412 Section 2 Paragraph 1 Lines 7 and 8 of the NAG.
413 These are the stays under Section 8 Paragraph 1 Line 10 and Section 58-69 of the NAG. 
414 Section 45 Paragraph 2 of the NAG.
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condition that the foreigner subsequently receives a "better" residence permit, for ex-
ample a Red-White-Red Card – Plus. This provision disadvantages not only students 
but also many foreigners residing in Austria for the purpose of employment or family 
reunification.

5.3.4 The United Kingdom
The immigration and legal system of Great Britain is fundamentally different from the 
systems which are in place in Central European countries. In the area of permanent 
residence, the British approach is reflected in the so-called indefinite leave to remain 
concept (i.e. the right to remain permanently in the territory of the United Kingdom). 
This permanent residence can be obtained - depending on the specific provisions 
related to various types of residence permit - after a period of very different lengths 
of the foreigner´s  stay in the territory of Great Britain: from de facto no time of the 
foreigner´s stay in the territory,415 to a condition of a thirty-year-long stay in the terri-
tory which is in place for those applicants for permanent residence who are not staying 
in the UK legally.416 For the most usual residence titles intended for profit-making ac-
tivities, the general five-year-long period as a condition for granting indefinite leave to 
remain is in place, while Section 245aaa and following of the IR stipulate in particular 
the following additional conditions: 
<right> �at least once, the foreigner must have been granted authorization to stay within 

a specified residency category (i.e. what is sufficient is not any stay permit, but only 
selected types of stay) 

<right> �during these five years, the foreigner was allowed to reside outside the territory of 
Great Britain for 180 days only within any calendar year 

<right> �all stays outside Great Britain had to be in accordance with the purpose of the for-
eigner's stay (e.g. vacation; the employer is obliged to issue the foreigner a confirma-
tion certificate), and for the other departures out of the United Kingdom there must 
be urgent reasons which the foreigner shall demonstrate (e.g. by presenting original 
medical records or death certificates) 

<right> �during these five years the foreigner had to be constantly employed, only in the case 
of a change of employer, an interruption of employment to a maximum period of 60 
days is allowed 

415 E.g. the children of British residents or victims of domestic violence (Section 289a of the IR). Parents of minor Brit-
ish residents are entitled to permanent residence after one year of stay, see Section 248d of the IR. 
416 See Section 276ade and 276de of the IR for a residence permit on the grounds of private life. 

<right> �also in the time of the application for permanent residence, a foreigner must satisfy 
the prerequisites for the granting of the permit to stay, i.e. s/he must e.g. get the nec-
essary number of points under the points-based system 

<right> �meeting integration criteria, i.e. demonstrating a  sufficient knowledge of English 
and passing the "Life in the UK" test.

These general conditions are then with regards to specific residency subcategories fur-
ther supplemented and modified by the very case-centered IR. For example regarding 
"Tier 1 (General) Migrant", Section 245cd provides that an application for permanent 
residence must be submitted no later than by 6 March 2018: the intention of excluding 
those migrants who are receiving permission to stay in this sub-category now from the 
possibility of obtaining permanent residence later can be deduced. 

At the moment, there exist various sub-categories, such as "Tier 1 (Graduate Entre-
preneur) Migrant" or "Tier 5 (Youth Mobility) Temporary Migrant" which are excluded 
from the option to obtain permanent residence.
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In an attempt to briefly evaluate the admission policy of labour migrants from coun-
tries outside the EU into the four countries compared, we observe that there are two 
core features and/or objectives of the respective migration policies, namely: 
1) �preference of qualified migrants and possibly of wealthy migrants, and 
2) �efforts to subject low-skilled migrants to worse legal treatment, both regarding  resi-

dence and settlement rights and rights connected to social security and social assistance. 

The first objective (which is usually fairly openly declared in the public discourse) is 
achieved primarily by legislation settings. In the case of Germany, Austria and Great 
Britain, the law usually does not allow the admission of other than well-educated or 
at least skilled or qualified migrants. This is especially true for the very strict and very 
case-centered-British legislation, but also for the Austrian AuslBG – Austria enables 
the entry of low-skilled migrants only under very difficult conditions (points-based 
system, quotas etc.). Also the German BeschV de jure permits issuing residence and 
employment authorizations to selected groups of low-skilled migrants, but the ad-
ministrative practice of the Federal Employment Agency is very restrictive in this re-
spect. Czech legislation is more liberal in this area since it does not rule out the ad-
mission of low-skilled migrants. The preference which well-educated migrants enjoy 
is rooted only in the administrative practice applied in the decision-making processes 
for long-stay visas or long-term residence permits.417 Preferring skilled or qualified 
migrants, however, is not manifested only by preventing the entry of low-skilled mi-
grants, but also by providing various advantages to the former, such as 
<right> �issuing a  residence permit for the purpose of the search for a  job, as is the case in 

Germany and Austria; in some cases, even during the validity period of this permit, 
the holder is authorized to work 

<right> �providing a freer or completely free access to the labour market, which is the case in 
particular with the Austrian Red-White-Red Card Plus 

<right> �an earlier access to permanent residence in Germany and in the past also in the Czech 
Republic.418 

417 These measures are partly integrated into two so-called projects to support foreign investors: Welcome and Fast 
Track. Another case of giving formal preference to qualified or skilled migrants has been the guidelines of the Min-
istry of Labour and Social Affairs. 
418 See the Pilot project which was, however, discontinued by the government of Petr Nečas. The option of granting 
permanent residence for reasons of special consideration or for reasons of state interest, however, has been kept by 
the Czech Ministry of the Interior in Section 66 of the Act on the Residence of Foreigners. 6. Conclusions
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Another specific measure is providing advantages to students. In this respect, the 
Czech Republic excels: here, all students of a regular daily course of studies and gradu-
ates of Czech schools have the right to free access to the labour market. Germany and 
Great Britain, by contrast, allow students to work only part-time. 

The second objective concerning the position of low-skilled migrants is imple-
mented in a somewhat less visible way. Nevertheless, in all the observed countries, 
at least a certain proportion of the foreigners entering the country represent tem-
porary labour migration from outside the EU. This trend is manifested by creating 
various categories of labour migrants whose stay is time-limited in advance and 
who therefore have no prospects of settlement, and who are at a disadvantage re-
garding certain social rights, too. Even in this respect, the Czech Republic holds an 
unusual position among the countries compared: in the Czech legislation, so far, 
there is no legal category of temporary migration which would exceed the horizon 
of a short stay,419 and the tendency for temporary labour migration is reflected in 
part in the administrative practice and in particular in considerations regarding the 
future legislation. In Great Britain, this issue concerns e.g. the category of domes-
tic workers in the families of diplomats, but also Tier 5 migrants and a number of 
other groups of migrants. The German regulation on the employment of foreigners 
(BeschV) makes it clear which groups of foreigners may reside in Germany only for 
a  specified number of years,420 while these are migrants with lower qualification 
levels. Both in the UK and in Germany, however, foreigners falling into the catego-
ries of temporary labour migration receive – from the formal perspective of foreign-
er legislation – standard residency titles. By contrast, in Austria, there is the effort 
to separate temporary labour migrants from other foreigners also as regards resi-
dence permits: temporary labour migrants are issued only national visas of type D, 
and they do not fall under the NAG (Act on Settlement and Residence),421 but only 
under FPG (Foreign Police Act). 

We can say that the Czech approach to labour migration is in line with the tenden-
cies observed in the other countries compared. When it differs, though, it is then rath-

419 The green card, including green card type C under Section 42g Paragraph 3, Section 44 Paragraph 6 and Section 
44a Paragraph 10 of the Residence Act, as it stands of 23 July 2014, has been cancelled. 
420 The time period for which the residence of a  foreigner is restricted in advance may have the duration of six 
months (seasonal workers) to five years (foreign servants in diplomatic households). 
421 Even in the NAG, though, we can find a group of migrants without a perspective regarding residence, namely the 
holders of the so-called Aufenthaltsbewilligung.

er because of its lack of clarity and lack of backing in legislation, which, however, can 
be interpreted also as the remnants of more liberal trends from the pre-2008 period.422 

The aspect in which the Czech Republic stands apart from the other countries is 
the access of migrants to social rights. In the other countries, in general it is the rule to 
provide migrants more or less equal treatment regarding benefits from contribution-
based insurance systems. What are restricted are mostly their rights to certain family 
benefits and allowances compensating for low income. (It should be noted here that 
being excluded from entitlement to the second group of benefits affects primarily the 
above-mentioned temporary labour migrants. In the UK, however, it is the case with 
nearly all foreigners.) The Czech Republic on the other hand offers a relatively gener-
ous regulation of state social support benefits to which foreigners are usually entitled 
after one year of stay. However, the Czech regulations regarding access to unemploy-
ment benefits and access to public health insurance are connected to permanent stay 
– despite being typical contribution-based benefits covered from the participants´ 
premiums. In this area, and especially regarding the health insurance of the depend-
ent family members of labour migrants (including children), the Czech legislation 
shows a certain anomaly. 

Having outlined the two main policy objectives regarding labour migration in the 
European countries compared, we are left to reflect on these objectives as such: are 
they fair from our point of view, and if not, then what other objectives should the 
countries follow? To answer this question, it is necessary to be aware of what interests 
or political views and ideas about society are implied in the above-mentioned objec-
tives of the migration policies of several EU countries.

In the core of the above-described migration policy lies the idea that people 
can be divided into two groups, namely those who are useful and create economic 
value, and then those who present more of a burden. A sign of belonging to the 
first group is then logically education (human capital) or wealth (financial capi-
tal). If this is the conviction of those who create migration policies, and if they 
hold the opinion that the vast amount of foreigners interested in immigration 
allows them to choose between migrants, then it is only logical that they are try-
ing to choose out of all foreigners and all potential immigrants just the beneficial 
ones. If there is a shortage in the beneficial foreigners, i.e. in those that are highly 

422 In this sense, the tightening of the Czech migration policy following the beginning of the current economic crisis 
could be seen not as a mere restriction, but as a second wave of the Europeanization of migration policy. 
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skilled and wealthy, then the governments are logically ready to compete for 
these interesting immigrants. How? For instance by providing certain benefits in 
the area of foreigner legislation (easier to obtain a residence permit, exemption 
from integration obligations, greater social rights for migrants and their family 
members, earlier access to permanent residence, in extreme cases even earlier 
acquisition/purchase of the citizenship in the target country, etc.). For richer mi-
grants – investors – these advantages may be combined with traditional invest-
ment incentives, such as tax relief. 

Hand in hand with the idea of dividing people into those who are beneficial and 
those who pose a burden, goes the emphasis on the economic sphere and the ne-
glect of other areas, e.g. family and relationships. The area of labour migration is 
fully subject to the so-called state economic interests. On the other hand, what re-
mains rather in the background is the second state interest which tends to be as-
sociated with foreigners: hope regarding ensuring the demographic balance of the 
advanced Western societies. 

What can be identified as the third relevant idea is a sort of minimization prin-
ciple with respect to the migrants´ rights: it is the opinion that the state should not 
grant too many rights to migrants as it would be wasteful. At first, foreigners should 
be provided with rather fewer rights (in particular if the migrants will not stay in 
the host country anyway). Related to this reasoning is the understanding that an in-
crease in the migrants´ rights should be well-deserved. It is connected to the opinion 
that foreigners should face a stricter treatment than the locals423 and that the state 
should keep the option to significantly intervene in the migrants´ lives, e.g. by revok-
ing the right of residence, for as long as possible – and discipline the migrants in this 
way. According to this understanding, migration policy is a kind of zero-sum game 
between the migrants and the state: the more residency rights and especially legal 
certainty regarding residency the state gives to migrants, the more the state loses of 
its own sovereignty. 

Finally a  fourth idea can be identified: namely that low-skilled work will be car-
ried out by the unemployed workers from among the domestic population, who will 
thus find their way back to the labour market. Foreigners, on the contrary, should not 
be hired to perform this type of work – and if there are exceptional cases, then they 

423 It is e.g. normal that foreigners are required to prove such knowledge in the process of obtaining citizenship 
which many citizens of that country do not have, or such a level of legal integrity which even most of the citizens 
do not meet. 

should work only for a limited period of time, with a minimum level of rights and with-
out the prospects of settlement. 

The above-outlined concepts are of course possible, but they present only one 
point of view out of a variety of possible perspectives. E.g. the emphasis on the eco-
nomic side of things is understandable in migration labeled as "labour" migration. 
Yet on the other hand, not even a  "labour" migrant can be reduced to work only: 
the life of these foreigners has all other dimensions, as well. The criticism of an ex-
cessive focus on work performance and ignorance towards spiritual values or the 
value of relationships and other values which is aimed at the contemporary society 
in general, certainly applies also to the objectives of migration policies; these poli-
cies contribute to the fact that these sides of the modern civilization become even 
more pronounced. 

More specifically, it can be argued that even if it was true that some people are 
somehow more beneficial to society than the others or simply economically more 
beneficial than the rest, it is virtually impossible to draw conclusions regarding the 
level of being beneficial only from the level of education and migrant´s wealth at 
the time of entry into the host country. From the medium- or long-term perspec-
tive, there is a  wide array of various factors which may relativize the value of the 
migrant´s "initial investment" into the new society. Sometimes the "investment" is 
not only relativized, but even turned into quite the reverse. The thing is that some of 
these factors are derived directly from the instability of modern society. It happens 
that many well-educated and at first successful migrants subsequently – e.g. due to 
the absence of contacts in the majority of society or due to being directly discrimi-
nated against – drop out from the labour market and become dependent on the 
social system. On the other hand, many of the successful ones whose fortune has 
not left them will not stay in the host country, and they will move to another place 
with a higher rate of return of their educational or financial capital. More generally 
it can be said that if migration policy is a certain intensification of the current neo-
liberal capitalism, then migration fails to either solve or ease the problems of this 
neo-liberal system in any respect. Moreover, in the case of migrants, its impact will 
only be amplified, both in terms of the virtues of the current capitalist system, and 
in terms of its negative sides. 

Connected to this issue is one expectation which is not based on reality: namely 
that – under the current circumstances – the need for low-skilled work could be 
satisfied by the domestic unemployed population. It is of course true that even the 
domestic workers would perform these types of jobs, but only if this work was sig-
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nificantly better paid. An increase in the value of unskilled labour would, though, 
mean a significantly greater change in the (power) settings of the modern society 
than the continuation of migrant work, long-established in the developed coun-
tries, brings with it. The claim that, all of the sudden, the government employment 
policy will finally somehow magically succeed in making the domestic population 
accept low-paid unskilled labour which is not connected either to social prestige or 
the perspective of moving upwards, is rooted in closing the eyes to reality. Its prac-
tical consequence is keeping low-skilled migrants in an inferior legal status (often 
even half-legal), whereby the wages, prestige and future perspective associated 
with these types of work continue to fall. On the other hand, it needs to be said 
that a  sufficient pool of unskilled labour for Western European countries is pro-
vided by the free movement of Central and Eastern European EU nationals – and 
newly also by nationals of Southern European countries. Under the present legisla-
tion, this situation cannot be regulated by national migration policies of individual 
EU member states and the number of eligible countries may rise as a result of as-
sociation agreements with EU candidate states. This is surely one of the factors 
enabling the restrictive British, German, Austrian, but also Czech migration policy 
towards incoming low-skilled labour migrants.

In any case, it is necessary to view labour migration also from another perspec-
tive than just from the point of view of what is most beneficial for the labour mar-
ket and economic growth. The starting point could be the term social integration 
– i.e. social cohesion, and the emphasis would be on legitimacy and fairness in 
the way the state treats migrants, and on migrants' loyalty to the state, migrants' 
readiness to move the center of their vital interests to the target country, and their 
involvement in the life of various individual (not just local) communities and their 
knowledge of the country of destination. In such a  de-economized and de-com-
mercialized understanding of migration policy, not only employer unions, but also 
representatives of the local communities and professional and academic bodies 
could have a  voice. This could be linked to decentralization or de-etatization of 
migration policies. 

However, it is realistic to expect that the basis of the Czech migration policy will 
not change in the coming years, including its objective to attract the well-educated 
and the rich (and harshness on the low-skilled and the poor). Even if we accept this 
state of things, we can however still raise the question, under what conditions does 
the Czech Republic have a chance to succeed in attracting the preferred migrants 
in competition with other countries? The Czech Republic is a  small country, the 

language is learned abroad by only a  fraction of those who study German or let 
alone English, Czech economic performance is considerably weaker and the wage 
level lower than that of the Western European countries, and the prestige of Czech 
universities is incomparable with the world leaders. Under these circumstances: 
does the Czech Republic have a chance to be interesting for those migrants who 
may be, according to the above-mentioned meaning, beneficial for the Czech 
economy?424 Does the country have an option to be picky at all – and can it afford 
to refuse migrants? Should not the Czech Republic make its immigration rules 
friendlier at least to those "interesting" migrants? 

424 According to the Ministry of the Interior, based on the data in the Report on the situation in the field of migration 
and integration of foreigners for the year 2013 (see page 49), a Blue Card application was filed by only 95 foreigners 
this year. 
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Migrationsplattform der österreichischen Bundesregierung (web pages of the Migration 
platform of the Austrian federal government).
»www.migration.gv.at«

MIPEX Austria (web pages of the Migrant Integration Policy Index – Austria).
»http://www.mipex.eu/austria« 
 
MIPEX United Kingdom (web pages of the Migrant Integration Policy Index – Great 
Britain).
»http://www.mipex.eu/uk« 
 
Migration Observator at the University of Oxford.
 »http://migrationobservatory.ox.ac.uk/«

Migraceonline.cz (web pages of the Multucultural center Prague).
»www.migraceonline.cz« 

Nostrifikace.mkc.cz (web pages of the Multucultural center Prague)
»www.nostrifikace.mkc.cz«



Foreign workers in the labour market in the Czech Republic and in selected European countries Sources164 165

German statistical office.
»www.destatis.de«

Office for National Statistics (web pages of the British statistical office).
»www.ons.gov.uk«

Refugee Council.
»http://www.refugeecouncil.org.uk«

Auswärtiges Amt (web pages of the German Federal foreign office). 
» www.auswaertiges-amt.de«

Bundesagentur für Arbeit (web pages of the German Federal employment agency). 
»http://www.arbeitsagentur.de«

UK Border Agency (web pages of the British agency for the protection of borders).
»https://www.gov.uk/government/organisations/uk-border-agency« 

UK Government (web pages of the British government).
»www.gov.uk«

UK Visas and Immigration (web pages of the British Visa and Immigration Office).
»https://www.gov.uk/government/organisations/uk-visas-and-immigration«

Make it in Germany (web portal of the German Federal Ministry for economic affairs 
and energy for qualified foreign workers). »http://www.make-it-in-germany.com/en«

EURES - The European jobs network (web pages of the EURES network)
»http://ec.europa.eu/eures«

Anerkennung in Deutschland (web pages of the German federal ministry of education 
and research on the recognition of professional qualifications). »http://www.
anerkennung-in-deutschland.de«

Bundesinstitut für Berufsbildung (web pages of the German Federal Institute for 
vocational education and training). »http://www.bibb.de/de«

Just LandedLandy (internet information portal). »http://www.justlanded.com« 

Velvyslanectví Spolkové republiky Německo v Praze (web pages of the German embassy 
in Prague). » http://www.prag.diplo.de«

Veľvyslanectvo Spolkovej republiky Nemecko Bratislava (web pages of the German 
embassy in Bratislava). »http://www.pressburg.diplo.de«

Regulated professions database (web pages of the European Commission). »http://
ec.europa.eu/internal_market/qualifications/regprof/index.cfm?fuseaction=regProf.
listCountry«

Das Portal zur Fachkräfte-Offensive (web pages of the German Federal Ministry of 
Labour and Social Affairs, Federal Ministry for Economic Affairs and Energy, and the 
Federal Employment Agency). »http://www.fachkraefte-offensive.de/DE/Startseite/
start.html« 

Österreichischer Integrationsfonds (web pages of the Austrian Integration fund)
»www.integrationsfonds.at«

Portal Soziales Leben Oesterreich (web pages of an Austrian portal for social issues)
 »www.soziales-leben-oesterreich.at« 

Statistik Austria (web pages of the Austrian Statistical office).
»www.statistik.at«

Sdružení pro integraci a migraci (Association for integration and migration, web pages of an NGO).
»www.migrace.com«

The Worker Registration Scheme Home Office (Wikipedia web pages on the worker 
registration system in Great Britain) 
»http://en.wikipedia.org/wiki/Worker_Registration_Scheme«

UK Visa Application Website (web pages of the British registration system for 
submitting visa applications).
»https://www.visa4uk.fco.gov.uk/«
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VFS Global (web pages of the VFS Global company, a cooperating entity in the field of 
visa applications to Great Britain).
»www.vsfglobal.com«

Věci veřejné (web pages of a Czech political party).
»www.veciverejne.cz«

World Bridge (web pages of the World Bridge company, a cooperating entity in the 
field of visa applications to Great Britain).
»https://www.visainfoservices.com/Pages/dest_org.aspx

Web of the daily newspaper Lidové noviny.
»www.lidovky.cz«

Židovský tiskový a informační servis. (Jewish Press and Information Service.)
»www.ztis.cz«
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