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Abstract:

What legal guarantees are provided for migrant vesskin Hungary? When taking this

question into consideration, attention is neededbegpaid to the rights of both documented
and undocumented migrant workers. Our findings st as a consequence of Hungary’s
nationalising employment policies, which despite économic nonsense primarily aim to
protect the Hungarian labour market from foreignrisforce, undocumented migrant workers
are basically excluded from the access to healtle,oeducation or justice, and labour rights

are not guaranteed to them. Apart from being degatief the same rights that natives enjoy,

regular migrant workers might also face discrimioatstemming from their statds.

*kk

In Hungary, 11.056 individual work permits wereued for migrants in 2012, and this
number included 170 seasonal work permits in thgosef agriculturé. These statistics do
not include migrant workers with a status of peremmresidence or immigrant, or those who
are — according to Government Decree 16/2010 — pkefrthe requirement of employment
authorisatiorf. The exact number of undocumented migrant worlkem®t exactly known, but
research data and labour inspectorates' statfstie® the presence of foreign informal labour

! In general, the system of different immigratioatss is very fragmented in Hungary. According ta Aof
2007 on Entry and stay of third-country nationéttere are seven different kinds of residence psramt four
different kinds of settlement permits (temporargidence): 1) settlement permit issued before thetéak
effect 2) temporary settlement permit 3) natiorettlement permit 4) EC settlement permit. Employimai
third-country nationals requires authorisation (@kvpermit and a residence permit authorizing toiodntry
nationals to engage in ‘gainful employment’, howgwubere are exceptions in the law. Among othdrgd1
country nations who hold the certificate of natiosattlement permit or immigrant (certificate oftioaal
settlement permit before the new law took effectndt need an authorisation if they want to getleygd. The
difficulty is that different rights are associatedthese different kinds of status.
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® Hars, Agnes 'A kilfoldi munkavallalok statisztikaszambavételének kérdésgir Available at:
http://www.demografia.hu/letoltes/kiadvanyok/Denmafta/2003_2-3/Hars%20Agnes_tan.pdf237




in the construction, agriculture sector and domestrvices (domestic servant, maid, nursing
children or care of elderly people) in Hungéry.

Undocumented migrant workers (i.e. those lackinguired authorisation for gainful
employment) are basically deprived of any legalrgntees. Access to legal aid and education
for their children are basically non-existent. ®inendocumented migrants do not have a
registered address, in most cases they are refssedces by hospitals and general
practitioners too. This also means that undocundenteggrants may access for free only
emergency care or need to pay for medical serysesietimes in advance). A study on
labour rights of undocumented migrant workers, gdah the interview conducted with the
head of the National Labour Inspectorate indicated ‘there is some contradiction in the
regulation’® lllegally employed foreigners are covered neitmethe Labour Code nor by the
Law on Labour Inspectorate. The reason for thighat foreigners cannot be illegally
employed, consequently no labour relation existsoidder to enjoy any legal guarantee,
migrant workers need to have the proper authoosatid work and an adequate residence
permit.

However, even a legal status and proper autharisatilo not guarantee equal treatment for
migrant workers with the majority in Hungary. Conuag the access to health care by
migrants: a reform, which started in the 1990s ianghry, has replaced the universal
insurance scheme with a system relying on heakbrance contributions by the employer.
According to the Hungarian health care and sodalusty regulatiof, all social service
provisions depend on the registration of a permiaaddress, which is the basis for issuing
the social security card. Migrants can only contigbto the public insurance scheme if they
are regularly employed and have a permanent adiftesisingary’ In the absence of the
social security card, migrants can only contribiat¢he private insurance scheme. However,
this can be extremely expensive and even as hitfreasinimum wage per month.

When it comes to the access to education, manynatienal agreements and covenants
clearly state the right to education for childradependent of their status, to which Hungary
is also a party.Despite clear provisions of these internationghleacts and the contracting

states’ general duty to comply, there is a disanepaetween the provisions and the daily
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practice of ensuring these rights in Hungary. Hupgsone of those countries, where the law
only mentions the right to education for migranildien with regular residence permtfs.

Provisions in relation to migrants’ education ae¢ #®rth in the law on Public Education

Act.** Article 110 (1-9) of this law extends the righteducation to non-Hungarian nationals
who hold the legal status of immigrant, permanestdent and to minors with humanitarian
residence permit but accompanied by a guardianiomommolding a residence permit jointly

with his or her parents. However, if the stay ssléhan one year long, education will only be
compulsory on the request by a parent.

Despite the guarantee to have the access to eolugatcase the stay exceeds one year, there
may be a myriad of obstacles, which in practiceldquevent the enjoyment of the right to
education by migrant children. These may includeftllowings: administrative hurdles for
the child and for the school, discrimination andcdetion, fear of being apprehended,
integration and motivatiott.

The Act on Legal Ailf provides for the access to justice for sociallsadivantaged people,

such as to receive professional legal advice aptesentation in courts, which helps them
assert their rights and resolve legal disputes. edrttie current regulation, legal aid is
available in both civil and criminal proceedingfieTAct itself does not specifically mention
undocumented migrants or migrant workers. Non-Huaganationals may require legal aid if
they are asylum seekers and victims of human ¢kaffg, however, it is unclear from the law
whether third-country nationals in general can negiegal aid**

As for labour rights, the Labour Code does not aontainy special provisions on migrant
workers®® A good illustration of the discrimination againsgular migrant workers is the
regulation on their status when it comes to loosimgjob positions. According to the Labour
Code, a migrant worker would be entitled, for exerp unemployment guarantees in case
of losing the job since he or she pays all so@alsty taxes in Hungary including deductions
to unemployment fund But when a migrant actually loses the job, he be slso
automatically loses the legal status and residancewill never get unemployment support.
Such situation forces this migrant worker to leblegary or stay in illegality in the country.
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If the person wants to get employed again in Hupgtdre whole authorisation procedure
needs to be reinitiated by the new employer.

In addition, even if the status of migrant workisréegalized, employers might violate certain
labour regulations. Based on the Act on Labouréospn, the task of the Inspectorate is the
protection of employe€es.However, migrant workers are poorly protected wheromes to
wages, working time and working conditions: firsthecause of ineffective sanctioning of
labour rules in general; secondly, in case of aoiation of labour rules when a third country
national is employed, then not only the employdt be fined but also the migrant worker,
who may face a loss of residence status and fapelsan!® The reason: she or he ‘was
engaged in any gainful employment in the absencth@fprescribed work permit or any
permit prescribed under statutory provision’.

It can be concluded that regulations on employngentlitions and the access to basic social
services, such as health care, education and guatie somewhat discriminative towards
regular migrant workers and they are basically amistent for undocumented migrant
workers. These problems are strongly connecteldedragmented system regulating different
residence status for third-country nationals, egfigcwhen it comes to labour rights and
guarantees. The solution would be a simplificatiothe system regulating residence of third-
country nationals and a more unified approach imrgoteeing rights for immigrants
independent from their status.

The article has been written as part of the projdagration to the Centre supported by the by
the Europe for Citizens Programme of the Europeamb and the International Visegrad
Fund.

This article reflects the views only of the authand the Commission cannot be held
responsible for any use which may be made of floenmation contained therein.

e Funded by the Europe for '
SN Citizens Programme + Visegrad Fund
* * ™

* ok of the European Union ..

17 Act LXXV of 1996 on Labour Inspections
18 Section 43 of Act Il of 2007 on entry and staythifd-country nationals



