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Abstract:

The article describes the practice of detainingraniggminors in the Czech Republic. Minors

are divided into those who are accompanied by psu@rother legal guardians and those who
are not. The article addresses the main shortcamanghe legislation on the detention of

minors in the Czech Republic and it also deals withdetention of minors with regard to the

protection of human rights.
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The detention of minorsin general

Minors who are foreign nationals are among the raabterable groups of foreigners. They
come to the Czech Republic both accompanied by gaents or other legal guardians, as
well as unaccompanied by such persons. Their reaBwnentering the country vary. For
accompanied minors, the reasons for entering quoreswith the reasons of their parents or
other legal guardians. For unaccompanied minors, dituation is often more difficult;
frequently at the time of their arrival their patemre no longer alive, and it was strangers
who decided to send them to the CR. These chilttrem find themselves completely alone in
the CR and there is a higher risk of them becomicgms of human trafficking or other
illegal practices. Minor aliens who are classiflegdthe Czech authorities as unaccompanied
are, in line with a preliminary court injunctiorsually entrusted to the care of the Facility for
children of foreign nationals. In some cases, ha@reunaccompanied minors are not placed
directly into the Facility for children of foreignationals, but they are initially detained in
detention centers for foreigners. Alien minors vare accompanied by their parents or legal
guardians can be placed in a detention centerhiegetith them.

The issue of detaining foreigners in general isegogd primarily by Act No. 326/1999 Coll.
"On the Residence of Aliens in the Czech Repuliid an the Amendment to Some Other
Acts" (hereinafter the Aliens Residence Act). Thestng legislation provides three types of
detention — detention for the purpose of admintisteaexpulsion [1] for the purpose of



leaving the country [2] and for handover or trar8it In practice, foreigners are mainly
detained for administrative expulsion and for hareiio

To gain a better understanding of the detentioalieh minors, it is necessary to distinguish
unaccompanied minors and suunigrant minorswho are in detention facilities for foreigners
from those who araccompanied by parents or other legal guardiarse following passages
are therefore dealing with these different grouppsimors individually.

Unaccompanied Minors

Given that each alien over 15 years of age whajslsle of expressing their will and acting
independently is, pursuant to 8§ 178 of the AlierssiBence Act, in possession of legal
capacity, the law does not distinguish between detention of adults and that of
unaccompanied migrant minors [4] over 15 yearsgaf. ©nly unaccompanied minors under
15 years are not detained and, in line with a prielry court injunction, placed directly into
the care of a specialized Facility for childrenfofeign nationals. Unaccompanied minors
aged 15 and over may be detained under the sand&ioas as an adult foreigner. The only
difference according to the Aliens Residence Actthe maximum detention time of
unaccompanied minors. According to 8 125 Sectioof the Aliens Residence Act, for a
migrant under 18 years, the detention period shatllexceed 90 days (for adults it is 180
days). Under the current Police interpretation, ttegluced period applies only to
unaccompanied minors detained due to administraéixpulsion. Such unaccompanied
minors are released within 90 days of being dethiaed, in line with the preliminary
injunction, entrusted to the Facility for childrehforeign nationals. Unaccompanied minors
detained for the purpose of being handed ovenm With international agreements, however,
do not qualify for the shorter period of 90 daysading to the interpretation of the Foreign
Police and these minors can be detained for u@@adays. So there is de facto discrimination
against one group of minors on the basis of theunty of origin, since this exception
typically applies to the nationals of Vietnam, Ras®r Ukraine, as these are the countries
with which the Czech Republic (EU) establishedadneission agreement.

A certain level of protection of unaccompanied mgehould be ensured by introducing a
guardian as envisioned by 8 124 Section 4 of thenal Residence Act. The task of an
appointed guardian is to protect the interests regitts of the minor. Mainly, the guardian
shall participate in legal actions related to adstiative procedures, such as assisting the
minor with filing appeals etc. Mostly NGO workengappointed to this position. In practice,
however, when it comes to the actual defense ofitigs of detained minors instituting a
guardian seems very problematic mainly due to tmeerfect formulation of the law.
According to 8 124 Section 4 of the Aliens Residerct: If the detained alien is an
unaccompanied minor (Section 180c), the Police apiboint a guardian. The Police shall
immediately inform the unaccompanied minor aboig &md instruct him or her as regards
the tasks of a guardiatdowever, the law does not specify the time pewniaithin which the
guardian shall be appointed. Thus under the egidtgal framework, it is entirely at the
discretion of the Police. In practice, there weases when the Police appointed a guardian to



a minor only after several weeks or months of deian The deadline for filing an appeal
against a decision on administrative expulsiongd8]well as for bringing action against a
decision on detention [6] had already expired insth cases. Another drawback of the
effective legislation is that, for the Police, thieligation to appoint a guardian arises only at
the moment the alien is detained, not when thegadiog on administrative expulsion is
launched or when a decision is made. Thus, atitie the expulsion proceeding is launched,
the unaccompanied minor is not represented by edgune This often leads to the fact that a
minor who, for obvious reasons, does not fully ustind the Czech law, signs a document of
major importance, such as one waiving the righagpeal against administrative expulsion. A
guardian initially appointed at a later stage canraverse such decisions, and therefore his or
her options are limited to requesting the reledsth® foreigner from detention, under the
Civil Procedure Code [7], or filing a proposal farpreliminary injunction under the Civil
Procedure Code [8]. The former applies especialigmwthe minor signs a waiver of appeal,
or if the time-limit for filing an appeal againshe decision on administrative expulsion
expires without any action having been taken. Tieeeinstituting a guardian under the
existing legislation appears to be only a formadityl its effect is rather questionable.

The return and expulsion of unaccompanied minoms itself problematic. In practice, such
cases occur when the Police carry out administragixpulsion and when unaccompanied
minors are handed over to their countries of origithout the Czech authorities ensuring an
adequate reception and care of the minor uponreilnis approach of the Police is in direct
conflict with Article 10, Section 2 of Directive 88/115/EC [9], which concerns the return
and expulsion of unaccompanied minors, and whicladse Before removing an
unaccompanied minor from the territory of a MemB¢ate, the authorities of that Member
State shall be satisfied that he or she will baimatd to a member of his or her family, a
nominated guardian or adequate reception faciliieshe State of returrGiven the current
non-compliance of the Aliens Residence Act witlstBiirective, a situation may occur in
which an unaccompanied minor will arrive in the gy of origin without any care and
support provided there. Due to a recently adoptedr@ment to the Aliens Residence Act,
this situation should change at least to a cedatent, as it shall be newly required for the
Police to examine whether the reception of the mimohe country of origin is adequate. [10]

Accompanied minors

Migrant minors accompanied by parents or otherllggardians are placed into facilities for
the detention of foreign nationals together witkitiparents if a detention order was issued to
them. The placement of these alien minors in digtem$ not limited by age, in practice a case
is known of a newborn, who was brought togethehwits mother to a facility for the
detention of foreigners directly from the maternitgspital. The shorter detention period
pursuant to 8§ 125, Section 1 of the Aliens ResideAct does not apply to alien minors
accompanied by parents or other guardians. Thewogef stay at the facility for detention of
foreign nationals corresponds with the detentiometiof their parents or guardians and can
take up to 180 days.



Detention of minorsand human rights protection

Placing migrant minors in facilities for the detfentof foreign nationals can be regarded as a
major problem and a breach of the international mitments of the Czech Republic. A
detention which lasts up to three months in the @dsunaccompanied minors and up to six
months for accompanied alien minors, and which eassa significant limitation to their
freedom and the all-round development of their geatity, cannot be viewed as a decision
that upholds the best interests of the child (#his contradiction with Article 3, Section 1 of
the Convention on the Rights of the Child [11],@&ding to which:In all actions concerning
children, whether undertaken by public or privateial welfare institutions, courts of law,
administrative authorities or legislative bodietietbest interests of the child shall be a
primary considerationAlso, detaining a migrant minor for an offense agaithe Aliens
Residence Act cannot be considered a measuretok®t, nor can the maximum detention
time, stipulated by the Aliens Residence Act, baswmtered the shortest appropriate period
within the meaning of Article 37 point b) Convemtion the Rights of the Child, according to
which: the arrest, detention or imprisonment of a childlklbe in conformity with the law
and shall be used only as a measure of last remmitfor the shortest appropriate period of
time (Kholova, 2009 [12])).

The detention of minors is also in contradictiorthnihe Convention on the Protection of

Human Rights and Fundamental Freedoms [13] (hdtem#he Convention), which has been

repeatedly held by the European Court of Human Rifirereinafter: the ECHR). In the case-
law of the ECHR we can find two significant rulingsncerning the detention of alien minors
[14]. Both ECHR decisions concern events which ozl in Belgium and as these are

decisions addressed to a specific country in aispease they are binding for the country.

The legal opinion, represented by the ECHR in thesses, however, is applicable to the
situation in the Czech Republic, therefore theamati courts should take the judgments of the
ECHR into account.

The first of the above mentioned cases'Mubilanzila Mayeka and Kaniki Mitunga v.
Belgium"[15]. The complainants weidubilanzila Mayeka and Kaniki Mitungapother and
daughter, both citizens of the Democratic Repubfic€ongo.Mubilanzila Mayekaentered
Canada in 2000, where she was granted refugees saatl where in 2003 she received a
residence permit of indefinite duration. After Mdubilanzila Mayekavas granted asylum in
Canada, she asked her brother, a Dutch nationtly to get her daughter Tabitha, who was
five years old at that time, to Europe. The moth&d been forced to leave her daughter in
their country of origin. Her brother was to takerecaf her daughter until she could be
reunited with her mother in Canada. On August 18082, shortly after her arrival at the
airport in Brussels, Tabitha was detained, as stienot have the documents necessary for
entering the country. During the two months of datn, Tabitha - through the lawyer
provided - filed an asylum application. Her appiica was rejected by the Belgian authorities.
On October 16th 2002 the chambre du conseil ofBthessels Court of First Instance held
Tabitha's detention as non-compliant with the Cotiea on the Rights of the Child and
ordered her immediate release. On the same dayrilted Nations High Commissioner for



Refugees filed an application to the Alien Authpfir Tabitha's residence permit in Belgium
until her application for a Canadian visa is preeges The Alien Authority was also informed
about the fact that Tabitha's mother was grantedyee status by the Canadian authorities.
One day later, however, the girl was deported tocoentry of origin, without an adequate
reception having been ensured there. The girl Wawed to travel to Canada to be with her
mother only after the intervention of the Belgiaxda&anadian Prime Minister in late October
2002. The ECHR found this girl's treatment to bdiaach of Article 3 (prohibition of torture,
inhuman or degrading treatment), Article 5 (rightliberty and security) and Article 8 (right
to respect for private and family life) of the Cemtion. The ECHR emphasized the extreme
vulnerability of the girl due to her young age ahé fact that she was an unaccompanied
minor whose stay in Belgium was illegal. Among ottiengs, the Court stated that for almost
two months she was held in a facility that was glesdl for adults and which was in no way
adapted to the needs of a child. The girl was meheassigned a qualified person who would
be able to provide her with educational and otlssistance. Furthermore, the ECHR noted
that the girl's detention contributed to signifitaelays in the process of reunification with
her mother. Given that in this case there was reatithat she would try to avoid checks by
the Belgian authorities, her detention in a fagifidr adult foreigners staying illegally served
no purpose, and other measures could have been take would truly correspond to the
interests of the child within the meaning of Aric3 of the Convention on the Rights of the
Child.

The ECHR confirmed its ruling ofMubilanzila Mayeka and Kaniki Mitunga v. Belgiunm'

an appeal from January 201Muskhadzhiyevaand others v. Belgiunjl6]. This time,
however, the court's findings were extended todcéil held in detention facilities together
with their parents. The complainant, Msluskhadzhiyevaand her four children aged 7
months, 3.5 years, 5 years and 7 years, enteregiuBelon October 11th 2006 from the
Chechen city of Grozny, as asylum seekers. Howesiace they had spent some time in
Poland on their way, in accordance with the socedalDublin Regulation (Council Regulation
(EC) No. 343/2003) the decision was made to haadhtbver to Poland. On December 22nd
2006, the family was placed in a closed detentamilify near the Brussels airport, where they
waited for more than a month for the transfer t@aRad.

The ECHR found this in breach of Article 3 (profidn of torture, inhuman or degrading
treatment) and Article 5 (right to liberty and sety) of the Convention for the Protection of
Human Rights and Freedoms. The court noted thagttreme vulnerability of minors should
be a decisive factor and should prevail over thegdllity of the migrant's residence when
deciding whether or not to take action. In thisecahildren of a very low age were held for
more than a month in a closed facility, which was adapted to accommodate children. The
Court relied on the medical opinions of the orgatian Doctors Without Borders, according
to which the children exhibited severe psycholdgical psychosomatic symptoms as a result
of the traumatic stay in the detention facility.eTbourt held that the mere fact that children
were not separated from their mother does not eatm¢he authorities of their obligation to
protect minors. The ECHR further justified its vietdby the fact that the complainant's



children were kept in an enclosed center which desgned for adults, and that they were
kept in the same conditions as adults, withouttailgring to their extreme vulnerability.

Summary

The amendment to the Aliens Residence Act congidatgresent should bring about some
positive changes with regard to the detention afars. Newly, the Foreign Police will be
obliged to acknowledge the cases of unaccompaniedrsand families with children when
determining detention time, and it will be obligeml appoint guardians to unaccompanied
minors "immediately”. Also, with the new amendmehg maximum length of a detention
shall change in favor of families with children astthll no longer exceed 90 days, just as with
unaccompanied minors.

However, the question remains whether to detaildi@n at all. An answer may be found in a
report by the organization called Save the Childféf]. The report examines, among other
things, the effects of a stay in a detention fgciin the personality of children. The report is
based on research conducted in the UK that codsistevisits to detention facilities,
interviews with experts and detained children, &te study describes three types of impact a
stay in detention can have on the personality efdahild. In particular, there is a negative
impact on the child’s state of mind. According ke treports by the organization, detained
children suffer from depression, behavior changgs, Another problem is the negative
impact detention has on the physical health of ¢hidd; sleep disturbances and loss of
appetite were reported. Finally, the report degsilthe negative impact on children's
education, as the normal education of the childisgsupted and at the same time, given the
overall impact of the stay in detention, the chages his or her will and willingness to learn.

As the EU has repeatedly declared, promoting antegting children’s rights is a priority of
the EU human rights policy. The EU explicitly reotmed children's rights in the EU Charter
of Fundamental Rights, specifically Article 24 [1&ne of the EU guidelines on promoting
and protecting the rights of children Bursue the promotion and protection of the righits o
the child in full conformity with relevant internabal instruments and standards, in
particular the Convention on the Rights of the @hlty adopting all necessary legislative,
administrative and other measures, in particulae tbross-cutting measures identified as
“general measures of implementation” by the Conmeeiton the Rights of the Child.9] In
order to fulfill this principle in practice as so@s possible, progress must be made towards
finding an alternative solution to detaining minoiBiscontinuing this practice can be
considered a minimum effort in order to protecidatan's rights.

The article was written as a part of the Regulatizaa as one of the tools for the fight against
illegal migration Project, which is funded by theurBpean Social Fund through the
Operational Program Human Resources and Employrmedtoy the state budget of the CR.

Translation: Olga Richterova
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