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Legal framework

2.1
Background
2.1.1
 The need for a new anti-discrimination law

As the following proposals for anti-discrimination legislation make clear, the Czech Republic is not without laws that establish rights to equal treatment and prohibit discrimination. The problem, which the establishment of this Twinning Project recognised, was the failure, in practical terms, of such laws to provide the legal protection against racial discrimination and disadvantage which, on their face, they should provide.  

It was also recognised, however, that the existing laws, which include the Constitution and the Bill of Fundamental Rights and Freedoms, as well as anti-discrimination provisions in laws regulating employment, consumer protection, and procedures to seek redress for wrongful acts, even when considered as a complete package, do not meet the standard required by the EC Directive 2000/43 establishing the principle of equal treatment irrespective of racial or ethnic origin.

From the outset it was clear that any proposals for new legislation and any structures and procedures for enforcement of individual rights against discrimination should build on existing law and administrative and judicial procedures. This was essential for two, fairly obvious, reasons:

a) proposals for a new law, especially one that seeks to import some new concepts, have far greater prospect of being accepted, if they leave existing structures and procedures intact with no, or only minimal disruption;

b) once adopted, a new law has greater prospect of being understood and effectively applied if it is framed in language that is not wholly unfamiliar and offers means of enforcement that are not too dissimilar to existing procedures.

On the other hand, if what is proposed is to make a qualitative difference to the opportunities and treatment of disadvantaged groups, in particular Roma, then the new law needs also to be recognisable as a break from the past. The new law should give a signal to employers and providers of education, housing and other services that a new anti-discrimination regime is in place. By providing accessible and effective procedures for enforcement as well as establishing a body to provide assistance, the law should give Roma and other racial or ethnic minorities greater confidence to challenge discrimination. Whether it will achieve this critical goal is a question to be answered in years to come.

Table 1 which follows this section 2.1 summarises the main areas in which existing legislation and procedures reflect the requirements of the EC Race Directive and/or the proposals for a new law submitted to the Government in December 2001 and the main areas in which existing legislation or procedures are deficient. 

2.1.2 Relevance of criminal law, administrative law and civil law to proposals for a new anti-discrimination law

In developing proposals for a new anti-discrimination law it was necessary to consider the respective roles of the criminal law, civil law and administrative law in preventing racism and racial discrimination. 

2.1.2.1
Criminal law

The Criminal Code for the Czech Republic defines a crime as an act, which is dangerous to society.  (To be a crime for purposes of the criminal law the features of the act must be stipulated in the Criminal Code). Unless otherwise stated, a crime involves some mental element - intention or recklessness.  Guilt must be proved beyond reasonable doubt and the burden of proof lies always with the prosecution. An essential feature of the criminal law is that it does not require any formal relationship to exist between the offender and the victim, and in many instances they will be complete strangers to each other.  While, of course, crimes may also be committed within the context of a formal relationship, with a very few exceptions that relationship is not necessary for the commission of the crime.
The criminal law is appropriate to deal with conduct such as assaults, threats of violence etc. that are committed because of the nationality, race or religion of the victim, as well as those crimes of which the essential criminal conduct relates to race, nationality, religion etc., for example supporting a movement which promotes racial hatred.  Such conduct undoubtedly endangers a democratic society and, where guilt is proven, the perpetrator is rightly subject to punishment determined by the court.  
A first stage in securing racial equality in any society is to secure the physical safety and security of every person, irrespective of his or her racial or ethnic origin. The Criminal Code for the Czech Republic contains a full list of well-defined criminal offences that are available as sanctions for racist violence or incitement of racial hatred.  Many offences involving violence provide for a more severe sentence where the crime is committed because of the race, nationality, political conviction or religion or lack of religion of the victim.  Thus the legislative framework is in place, but the effectiveness of these  sanctions is dependent on the vigour and rigour of the police and the prosecution authority. There is little scope for the victim to influence either the investigation or the prosecution.

2.1.2.2
Administrative law

 In the Czech Republic, as in many other jurisdictions, there is a well-developed system of administrative law, which regulates the activities of private persons within certain types of activities.   In the Czech Republic statutory agencies are empowered to supervise and enforce compliance with relevant laws by means of inspection and imposition of financial penalties where the person (legal or natural) has contravened the law.  Thus the provisions of the Labour Code, including its non-discrimination provisions, can be enforced against private sector employers by the Labour Inspector; the Consumer Protection Act, again including the prohibition of discrimination, is enforced by the Czech Trade Inspector. Generally the Czech administrative law procedures do not offer rights of redress for individuals who have suffered injury or loss as a result of contravention of the law in question.

The Public Defender of Rights (the Ombudsman) also operates within an administrative law framework in relation to acts or omissions by public authorities normally on the complaint by an individual, although the corrective measures that may be proposed are non-binding.

2.1.2.3
Civil law

In most jurisdictions it is the civil law that offers redress for one party against another when there is an alleged breach in the formal relationships between them, including both legal and natural persons.  Some examples include the relationship between employer and employee, or between landlord and tenant, seller and customer. The relationship of the state as provider of social security and other forms of benefits and services and the individual claiming such benefits or services would also come within this broad category.   

The material scope of the EC Race Directive 2000/43 defines as its material scope a list of activities based on such relationships.

An important feature of civil law prohibition of discrimination is that, in most jurisdictions, it has been established that no motive or intention needs to be proved, merely the fact of less favourable treatment on racial grounds.  The standard of proof in civil proceedings is lower than in criminal proceedings.  EC anti-discrimination legislation has recognised the difficulty faced by a victim in seeking to prove discrimination and accordingly prescribes that the burden of proof shall shift to the respondent once the complainant has established a prima facie case. The Czech Civil Procedure Code has been amended, and will be further amended, to incorporate this shift of the burden of proof.  The object of civil proceedings is not the punishment of the perpetrator but compensation for the victim.

It is recognised that in some other jurisdictions, historically, racial discrimination by employers, service providers etc, as well as racist assaults, threats etc., has been a matter for the criminal law rather than the civil law. Generally the experience in those jurisdictions has been that enforcement of the laws against discrimination has been ineffective – firstly because so few cases were ever prosecuted and, secondly because such proceedings were rarely capable of an outcome that satisfied the victim or of imposing sanctions that deterred further unlawful acts of discrimination. As in all criminal cases, the victim plays a minor role and the control of any prosecution lies with the police and the prosecution authority.  Further, it may be the case that, as a consequence of historical distrust and poor relationships with the police, the racial groups most likely to be subject to racial discrimination are reluctant to report discrimination and seek police assistance. Additionally, it is reasonable to assume that for most police forces, racial discrimination by employers, or by landlords or by proprietors of restaurants and bars is unlikely to be given the same priority as crimes of violence or crimes against property.

The Race Directive (Article 7.1) requires that “judicial and/or administrative procedures… for the enforcement of obligations under this Directive are available to all persons who consider themselves wronged by failure to apply the principle of equal treatment to them….”. While not specifying a particular form of procedures, the requirement that such procedures must be available to all persons who consider themselves wronged (my emphasis) is more likely to be satisfied by civil procedures where the initiative lies with the complainant, rather than criminal procedures where decisions to prosecute lie with the police and prosecution authority, or administrative procedures where decisions to investigate and bring proceedings lie with the appropriate statutory agency.

Therefore in the proposals for anti-discrimination legislation there is no reliance on criminal procedures to enforce individual rights. What is proposed is enforcement based on civil law, although also permitting, as an alternative or preliminary stage, recourse to an investigative procedure leading to proposals for remedial measures.  There is cross-reference to criminal and administrative law.  It is anticipated that particularly the latter will continue to have an important role in eradicating discriminatory practice.

Table 1: Summary of main areas where existing legislation reflects the requirements of the EC Race Directive / proposals for anti-discrimination law, and main areas where existing legislation is deficient

1. Basic principles:  prohibition of discrimination/right to equality

Aspects of existing legislation that contain or reflect provision in the Directive:

· Constitution/Bill of Fundamental Rights and Freedoms/international treaties

· Act on Rights of Members of National Minorities

· Labour Code/Employment Act

· Consumer Protection Act

· Labour Code/Civil Code reference to vicarious liability of employer

· Other special ones

Deficiencies:

· No definitions of discrimination – direct or indirect – or of harassment or victimisation

· Only Labour code offers protection against harassment & victimisation

· No provisions for positive action to prevent/compensate for disadvantage

· No reference to instructions or inducement to discriminate

· No reference to segregation as a form of unlawful racial discrimination  (this is not in the Race Directive but is a requirement in ICERD and in proposals)

2. Scope: areas of activity in which discrimination is specifically prohibited

Existing legislation that specifically prohibits discrimination:

· Right to employment, including assistance in finding employment, essential retraining, financial support prior to employment or when employment is lost
· Treatment as an employee, including terms and conditions, transfers, termination, wages etc.
· By seller when selling products or providing services
Other activities specified by the Directive/proposals for legislation in which discrimination is to be prohibited  not found in Czech  legislation:

· Selection for employment
· Access to professions/self-employment
· (pending new legislation) access to employment in civil service,  police service, armed forces and treatment in the course of such employment
· Vocational training/vocational guidance (other than that within Employment Act)
· Membership/participation in organisations of workers or employers or professional associations
· Social security
· Health
· Housing
· Education
· Provision of services by public sector
· Social advantages
3. Enforcement – rights of individuals to seek redress for discrimination

Enforcement under existing laws:

· Proceedings in Constitutional Court – breach of rights under Bill of Fundamental Rights and Freedoms
· Civil court - claims for compensation
· Administrative procedures - investigation by statutory agency for breach of the law; enforcement by financial penalty – no right to secure redress for individual
· Misdemeanour Procedure
· Ombudsman  - investigation of acts/omission by specified public authorities, with powers limited to recommendations
· Proposal to amend Civil Procedure Code to provide for shift in the burden of proof in all race discrimination cases in civil courts and to permit representation by an association founded with an aim to combat discrimination
· Some provisions for arbitration
Deficiencies in existing enforcement procedures:

· Absence of adequate arrangements for legal advice/legal representation for victims of discrimination
· Excessive delays
· Fees operate as a barrier
· No provision for binding mediation  (as in proposals)
· Lack of relevant training for judges and lawyers
· Existing sanctions for unlawful discrimination are not “effective, proportionate and dissuasive” as required by the Directive
4. Independent equality body – to assist victims, conduct independent surveys, publish independent report and make recommendations

Competencies of existing bodies in relation to  the prescribed functions:

· Human Rights Department of the Government Office - surveys, reports, recommendations but no assistance to victims
· Ombudsman – independent reports and recommendations, in some cases may provide assistance to victims – but only in respect of designated public bodies
· Designated supervisory bodies, for example Labour Offices, Czech Trade Inspection - may make recommendations, no direct assistance for victims, rarely publish reports
· NGOs - competent to meet requirements of the Directive, but limited by size and precariousness of funding.


