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2.2 Preliminary proposals for anti-discrimination legislation

This section of the report was submitted to the Government of the Czech Republic in December 2001, and formed part of Government Resolution 170 of 20 February 2002.  It has therefore not been amended even though discussions in the subsequently covened drafting committee have moved certain items forward.
2.2.1
 Introduction
2.2.1.1 This document contains preliminary proposal concerning a framework for legislation to provide statutory protection against discrimination.  

2.2.1.2 The proposed framework should meet the requirements given by Directive No. 2000/43/ES, which applies the principle of the equality of treatment of individuals regardless of their racial or ethnic origin, Directive 76/207/EEC, on the implementation of the principle of equal treatment for men and women as regards access to employment, vocational training and promotion and working conditions and the forthcoming Directive currently under consideration by the European Council of Ministers amending Directive 76/207/EEC
. Directive No. 2000/43/ES obliges member states to adopt the laws, regulations and administrative provisions necessary to achieve compliance with Directive by 19th July 2003 - it is evident that the Czech Republic too will have to bring its legal regulations in compliance with the Directive by the date of its accession to the European Union at the latest. 

2.2.1.3 The proposal has been developed in relation to discrimination on racial grounds or sexual grounds, but the law and arrangements for implementation and enforcement could at any stage be expanded to encompass other grounds of discrimination including, for example, sexual orientation, religion, disability and age – all of which are included in the EC Directive 2000/78/EC establishing a general framework for equal treatment in employment and occupation.

2.2.1.4 The Directives cover the area of access to employment, occupation and training
. The Racial Equality Directive also covers social welfare including social security and health care, social advantages , education and access to goods and services including housing. 

2.2.1.5 It is proposed to connect the legal regulation of protection against racial discrimination with the regulation of protection against discrimination on the grounds of sex within the same legal framework and in single law. In fact, as stated above, this model could be extended to cover all grounds of discrimination where legislation is required by the EU. The first reason are the identical ways in which discrimination occurs and affects its victims and which characteristics could be found in qualified facts of discrimination
. An consistent interpretation and application of them will help to achieve higher degree of legal certainty, it contribute to the comprehensibility of the law to all entities and to their better orientation within the legislation.  In this way it is possible to achieve a greater degree of compliance with the law and frequency reduction of unlawful acts. It creates the unified standards of protection for victims of discrimination, it provides a comprehensive framework for institutional protection, positive measures and has positive effect on public awareness. It also simplifies handling cases of multiple discrimination on grounds of sex and racial or ethnic origin. The need for common rules of civil procedure shifting the burden of proof, in cases of discrimination in employment, on grounds of sex and race and other grounds has already been accepted in the recent amendments to the Civil Procedure Code. The political acceptability of one law rather than of a number of different laws, each protecting against discrimination on different grounds, should not be underestimated.

2.2.1.6 Manifestations of racial discrimination based on sex occur today frequently with respect to access to employment, at the workplace and with respect to access to goods and services. Such manifestations have become a part of the everyday life of the victims. Prohibition of discrimination based on race, sex and number of other ground is regulated by various laws in their respective domain; the law, however, does not include any definition of discriminatory conduct – those provisions are only declaratory. Court protection of an individual from discrimination is regulated by the law solely in the case of discrimination based on sex, which occurs in labour law relations. This is the only case in which the victim may seek desistance from any further violation of his/her rights, removal of the consequences of such violation and adequate satisfaction or cash compensation for non-property harm. Such provisions of the Labour Code may not be currently applied, however, in the case of discrimination of a job seeker. In the case of racial discrimination, there is no legislation stipulating a similar special right to court protection. In certain areas, like access to housing or education, there do not exist even the aforementioned declaratory provisions prohibiting discrimination.

2.2.1.7 Such situation is in conflict with the mandatory provision of Article 4 of the Constitution of the Czech Republic, pursuant to which fundamental rights and freedoms are protected by judiciary power
. This is a serious problem from the viewpoint of constitutional law; even international conventions, to which the Czech Republic is a party, require from the parties to ensure effective protection to victims of racial discrimination
 and discrimination based on sex.
 In this respect, the justified expectations that constitutional principles will be implemented in applicable laws have not yet been satisfied
. This contributes to the victims of discrimination loosing confidence in the effectiveness of the Czech legal system and to the reinforcement of the impression that the ineffective measures are intentionally only formal and that the state is not actually interested in the protection of victims of discrimination.

2.2.1.8 Laws applying in various branches include individual provisions prohibiting discrimination (which mostly repeat only the wording of the Bill or of international conventions on prohibition of discrimination). Those laws include Act No. 65/1965 Coll. (the Labour Code), Act No. 1/1991 Coll. on Employment, Act No. 634/1992 Coll. on Consumer Protection and Act on Misdemeanours No. 220/1990 Coll. Breach of laws represented by discrimination may thus become the subject of investigation of various controlling, inspection or supervisory bodies established under such laws and regulations, and some discriminatory acts may be prosecuted as misdemeanours. 

2.2.1.9 If we are to propose a legislation that would meet the requirements of the Constitution of the Czech Republic, the Bill and international conventions on human rights and fundamental freedoms and would correspond at the same time to the requirements arising from European directives, it is necessary to form, first of all, an effective system of protection of individuals – victims of discrimination, which is absent in the current legislation. Such system should regulate the investigation of individual discrimination complaints, judiciary protection and assistance to discrimination victims. 

2.2.1.10 It is proposed to regulate the protection against discrimination based on race and sex by the same law. Such law is to include definitions of direct and indirect discrimination, specify the areas in which it applies, the means of protection against discrimination and institutions assuring actual enforcement of such protection. The protection should correspond at least to the scope within which racial discrimination and discrimination based on sex is prohibited by European directives. Institutional protection should also correspond with European directives. 

2.2.1.11 It is also necessary to consider in this respect the enhancement of inspection, supervisory and controlling powers of administrative bodies granted under the existing laws in order to increase the effectiveness of their controlling activities in the area of discrimination. It is necessary to keep in mind in this respect namely the fact that the laws applying to individual domains define the powers of the administrative bodies only within the scope of each such domain. Therefore, it is necessary to establish sufficient mutual links among those laws in order to develop effective state policies and implement equal standards. Such task may be best achieved by related amendments of those laws.  

2.2.2
 Jurisdiction
2.2.2.1 In accordance with Article 3 of Directive No. 2000/43/ES and Article 3 of the draft Directive amending Directive No. 76/207/EEC, the proposed regulation will relate to all public and private entities. Along with natural persons it will also relate to legal entities of private and public law. The public administration, public institutions and businesses, independent public institutions as well as local government, municipal authorities and special interest autonomous entities will consequently be subject to the regime set out in the proposed law.  

2.2.2.2 It is not intended that the scope would include legally binding decisions of administrative or judicial body, for which there are established regular and irregular remedies legally available.   

2.2.2.3 With regards to the need to implement European law it is proposed to proceed from European directives with the proviso that where there are existing wider obligations arising out of the Convention on the Elimination of all Forms of Racial Discrimination and from the Convention on the Elimination of all Forms of Discrimination Against Women, which are relevant to the circumstances of the Czech Republic the protection should meet these obligations – there is, for example, a specific requirement in the following proposals in relation to racial segregation.

2.2.3
 Subject of regulation
Article 1 of Directive 2000/43/ES states:

The purpose of this Directive is to set a framework for the fight against discrimination on the grounds of race or ethnic origin, with the aim of establishing the principle of equal treatment in member states.

Article 1 of Directive 76/207/EEC says:
The purpose of this Directive is to put into effect in the Member States the principle of equal treatment for men and women as regards access to employment, including promotion, and to vocational training and as regards working conditions and ...social security.

2.2.3.1 The prohibition of discrimination on the grounds of sex, race or ethnic origin is, in the Czech Republic, set out by the Charter of Fundamental Rights and Freedoms, the international agreements to which the Czech Republic is a signatory as well as regular laws. The Convention on the Elimination of all Forms of Racial Discrimination prohibits as discriminating any form of differentiation, exclusion, limitation or preferential treatment founded on race, skin colour, or family, national or ethnic origin. The Convention on the Elimination of all Forms of Discrimination against Women forbids any action leading to differentiation, exclusion  or limitation that is carried out on the basis of sex whose consequence or objective is to violate or annul the recognition of rights of women. Article 1 of the Charter of Fundamental Rights and Freedoms states that people are free and equal in dignity and rights. Article 3 of the Charter guarantees the fundamental rights and freedoms regardless of, among other things, sex, race, skin colour and membership of a national or ethnic minority. Article 24 of the Charter states that membership of a national or ethnic minority must not harm anyone. The prohibition of discrimination on the grounds of sex, race or ethnic origin is also stated in Section 1 Paragraph 4 of the Labour Code. The Employment Act has similar provisions.  
2.2.3.2 The prohibition of discrimination on the grounds of sex, race or ethnic origin is therefore already set out within the framework of existing legal regulations. The aim of the proposed legislation is:

· to secure the protection of the personality, human dignity and independence of every individual;

· to support equality and the elimination of all discrimination such that no one will be denied opportunities or benefits on the grounds of their race, skin colour, ethnic or national origin or sex;

· to support the development of  consistent, positive policy and practice of ensuring that everyone gains an equitable engagement in employment, fair access to education, training, services and goods and the just distribution of benefits regardless of their race, skin colour and ethnic or national origin and independent of whether they are male or female;

· by means of the promotion of relations of trust among members of various racial groups maintain the development of a democratic and tolerant society.

2.2.4
 Definitions
2.2.4.1 The proposed legislation would provide protection against discrimination on the following grounds:

Racial grounds which would mean on grounds of race
, colour, ethnic or national origin (in this paper “racial group” will refer to a group defined by race4, colour, ethnic or national origin)

Sexual grounds which would mean on grounds of being a man or being a woman

2.2.4.2 The legislation would protect against discrimination on the above grounds any person who is present on the territory of the Czech Republic, including both citizens of the Czech Republic and non-citizens. 

2.2.4.3 The legislation would not provide protection against differential treatment on grounds of citizenship.  The Act would not apply to distinctions or restrictions made by the Government of the Czech Republic between citizens and non-citizens or the legal provisions concerning citizenship or naturalisation. The Act would, however, apply where the application by any Governmental agency of any such distinctions, restrictions or legal provisions discriminated on racial or sexual grounds as defined above.

2.2.4.4 By defining racial grounds to include race, colour, ethnic or national origin the legislation should provide protection to all persons in the Czech Republic currently likely to experience discrimination or disadvantage because of their membership, or perceived or assumed membership, of or association with minority groups.  In practice the Act will protect all members of national minorities as defined in Act No. Coll. 273/2001 as well as members of long-standing and more recent migrant communities including, for example, Vietnamese, Ukrainians or Chinese.

2.2.4.5 This legislation therefore builds on the rights that are established and guaranteed in existing laws that prohibit discrimination in particular areas of activity (see above), but consistent with the Charter of Fundamental Rights and Freedoms, the UN International Convention on the Elimination of all forms of Racial Discrimination and other relevant international conventions, the proposed legislation extends protection to what is intended to be the full range of individuals whose identity or association with a particular ‘racial’ group could expose them to some form of discrimination or disadvantage.

2.2.5
 Defining discrimination
The legislation would provide protection against direct discrimination, including harassment, indirect discrimination, racial segregation.  The legislation would also provide protection against any form of adverse treatment as a reaction to seeking to enforce rights against discrimination. 
 It is proposed that the legislation should incorporate the definitions of direct and indirect discrimination in the EU Racial Equality Directive (Council Directive 2000/43/EC)
 
2.2.5.1 Direct Discrimination shall be taken to occur where one person is treated less favourably than another is, has been or would be treated, in a comparable situation on racial or sexual grounds.

To establish direct discrimination it is necessary to identify an actual or hypothetical person whose circumstances are the same or virtually the same  - save for the factor of race, colour ethnic or national origin or of sex - and whose treatment is more favourable. For example, a woman is rejected for a job because it is offered to a less well-qualified man, or a Roma man who has held a driving licence for 5 years with no accidents or driving offences is refused when he applies to rent a car while a Czech man who has been driving for less than one year is able to rent a car.  In some cases the fact that a person of a different race or different sex was treated differently will not be obvious until the case has begun to be investigated.   
There are some circumstances, however, where the treatment will be so obviously on racial grounds or on sexual grounds that to identify a comparator would be unnecessary, for example where a Roma woman is informed that she will not be employed because “ we prefer to employ men“ or if she is given the explanation that “all Roma are unreliable”. 

Direct discrimination  does not require any motive or intention to discriminate.   There is no defence of justification for direct discrimination.  Thus, direct discrimination will be found to occur where there is less favourable treatment on racial or sexual grounds, regardless of the motive or intention of the discriminator and regardless of some other objective that is being pursued. Many traditional patterns of employment, which have allocated only men or only women to particular types of work, for example furniture removal and road sweeping or secretary are likely to be directly discriminatory
. The implication is that avoiding discrimination should be a conscious act, since direct discrimination that is not intended may nevertheless be unlawful.

2.2.5.2 Harassment shall be deemed to be direct discrimination.  Harassment shall be taken to occur when a person experiences unwanted conduct related to his or her race, colour, ethnic or national origins or to his or her sex, which has the purpose or effect of creating an intimidating, hostile, degrading, humiliating or offensive environment and which causes or is likely to cause the person some harm whether physical
, psychological or emotional (including anxiety and injury to feelings).

This means that wherever verbal or physical conduct amounting to harassment or abuse occurs in any of the activities within the scope of the proposed legislation, for example in the workplace or at school, the victim will be able to seek redress.

2.2.5.3 Indirect Discrimination shall be taken to occur where an apparently neutral provision, criterion or practice would put persons of a racial group or persons of one sex at a particular disadvantage compared with persons of other racial groups or compared with persons of the other sex, unless that provision, criterion or practices is objectively justified by a legitimate aim and the means of achieving that aim are appropriate and necessary.

Indirect discrimination often operates to exclude women or members of particular racial groups from full participation in the economic and social life of Czech society.  Indirect discrimination is often hidden, unstated; indirect discrimination in certain activities  may be widely accepted as normal, despite its adverse effect on individuals and groups.

The above definition of indirect discrimination may be more easily understood by breaking it down into separate elements:

An apparently neutral provision, criterion or practice

‘Provisions, criteria and practices’ refer  to the way an organisation makes decisions and generally conducts its business; they  include  any written or unwritten, formal or informal ‘rules’ or ‘guidelines’ or organisational norms which determine or influence action. ‘Apparently neutral’ means that the provision, criterion or practice itself would not contain any reference, explicit or implicit, to race, colour, ethnic or national origin or to men or to women.  Examples include  an employer’s description of the qualifications for a job, a municipality’s criteria for eligibility for housing, admission conditions for schools or universities, instructions to staff regarding treatment of clients or customers.

By which persons of a racial group or persons of one sex are put at a particular disadvantage compared with persons of other racial groups or persons of the other sex.

This refers to the differential impact on persons of different racial groups or on men or on women when the provision, criterion or practice is applied; persons of a particular racial group or of one sex receive a lesser benefit, are in practice excluded or face greater difficulty or more barriers compared to persons of other racial groups or of the other sex. 

Unless the provision, criterion or practice is objectively justified by a legitimate aim and the means of achieving that aim are appropriate and necessary.

There are many provisions, criteria and practices which may operate to the disadvantage of one racial group or one sex but which can meet the ‘justification’ and proportionality test.  This will be the case where the aim of a provision, criterion or practice is properly within the scope and competence of the organisation and is not only wholly separate from issues of race or sex, but also can be supported on valid grounds within the objects of the organisation, and the processes adopted to meet the aim are proportionate. 

An example might be a school where one criterion in the selection of teachers is that they should have a recognised standard of literacy in Czech language.  Given the aim of providing high quality education to the pupils this criterion would be justifiable and to impose it as a precondition would be appropriate and necessary.  However if the same criterion were applied in the selection of a cleaner for the school then it would not be justifiable, and the fact that such a criterion could disadvantage persons of certain racial groups would make it indirectly discriminatory.

It can be the case that a provision, criterion or practice has a legitimate aim but, the means of achieving that aim are not appropriate and necessary because the aim can also be achieved by other means that would operate more fairly.  In such case, to continue to apply the provision, criterion or practice would amount to indirect discrimination.  
For example, an employer’s aim may be to recruit suitably skilled workers for a particular project.  The employer’s practice is to ask existing employees, all of whom are of the same racial group, to bring in members of their family. As their family members will be of the same racial group, persons of another racial group will not have the same chance for work.  The employer could achieve his aim by notifying the Labour Office and advertising the jobs and considering those applicants as well as relatives of existing employees. Therefore the practice of recruiting only relatives of existing employees is likely to be indirectly discriminatory.

2.2.5.4 Victimisation for the purpose of the anti-discrimination legislation means that  a person receives adverse treatment or adverse consequences as a reaction to the person having made or supported a complaint or brought or supported proceedings aimed at enforcing a right not to be discriminated against on racial or sexual grounds. Victimisation can be carried out by any natural or legal person, not solely the person against whom the complaint was made. For example if a person is dismissed by his or her employer because of a complaint of discrimination this could constitute discrimination; it could also constitute victimisation if no other employer is prepared to give the person a job because of he or she had complained against the last employer.   It should only constitute victimisation if the person had acted in good faith in his or her complaint of discrimination. 

This provision is necessary to ensure that people will not be deterred from exercising their rights against discrimination for fear of further adverse treatment.  It is proposed that such protection should also apply to anyone who may be asked to make a statement or give evidence in support of a complaint of discrimination. 
2.2.5.5 Racial segregation shall be taken to occur when by the action (or failure to act) of a natural or legal person one or more persons are segregated from other persons on racial grounds.

As a signatory of the UN International Convention on the Elimination of all Forms of Racial Discrimination, the Czech Republic has accepted the obligation (Article 3) to “undertake to prevent, prohibit and eradicate” all practices of racial segregation. Since the US Supreme Court decision in Brown –v- Board of Education in 1954, racial segregation, including the provision of “separate but equal” facilities, has been condemned internationally as morally wrong; the Convention recognises that racial segregation has, however, not yet been universally outlawed.

To the extent that racial segregation may exist in any aspect of life in the Czech Republic, the single Act should state plainly that this constitutes a breach of the right to equal treatment and is thereby unlawful, whether the criterion for segregation is directly or indirectly on racial grounds.   

It should not amount to unlawful racial segregation  if persons of one racial group by their choice work in the same workplace or live in the same block of flats  provided that they do so voluntarily and are not acting under any explicit or implicit instruction or inducement to do so, and provided that such segregation is not enforced or maintained contrary to the wishes of the racial group affected. 
2.2.5.6 Segregation must be distinguished for a situation in which any person is excluded from a workplace or a block of flats on racial grounds, when the issue is not segregation but direct or indirect racial discrimination. 
It is not proposed that the single Act should refer to segregation of men or of women, since where this occurs it is normally justifiable for reasons of decency and personal privacy, such as where sports facilities, public lavatories, or some personal services are provided for use by one sex only.

2.2.5.7 Liability for discrimination
We propose that the general regulation of employer responsibility for the acts of employees included in the Labour Code applies accordingly to the regulation under this law, unless the employer could demonstrate that they had taken all reasonable steps to prevent acts of discrimination by their employees.  

Similarly the Act should provide that where one person (the agent) acts on behalf of another (the principal) and in doing so commits an act of discrimination then the principal should be liable, unless the principal took reasonable steps to prevent acts of discrimination by the agent. 

The law would thus determine a special regime of the agent. It is proposed to use appropriately the provisions of Act No. 65/1965 Coll., the Labour Code, in the assessment of the employee responsibility.

2.2.5.8 Instruction and inducement to discriminate

The single Act should make it unlawful to instruct or to induce or attempt to induce a person to commit an act of discrimination.   This is required to deal with the fact that in many areas of activity there are complex relationships in which persons, including legal persons, are accustomed to act in accordance with instructions of another person, often a person in a position of authority; this can include employer’s instructions and those that are part of a contract between legal persons.  It will also deal with the fact that commercial or other relationships may give one person “A” actual or assumed authority or influence over another “B” with the effect that  “B”, although not formally the agent of “A” will consider it to be in his/her commercial or professional interest to act in ways that are suggested by “A”. This provision is necessary to prevent persons from using positions of authority or influence to cause discrimination to occur through the acts of others. It should apply to all forms of discrimination as described above.

2.2.6 Scope of regulation

The demarcation of areas is carried out with regard to the requirements of Directive 2000/43/EC, which is the most detailed one. A further Directive under article 13 of the Treaty is expected to propose a similar scope in relation to equal treatment between men and women.

2.2.6.1 The conditions for access to employment, to self-employment and to occupation, including selection criteria and recruitment conditions, whatever the branch of activity and at all levels of the professional hierarchy, including promotion (Article 3, paragraph 1, sub-paragraph a) of the Directive).
Access to employment incorporates the area of employment agency support activities for employment seekers and related conditions for unemployment benefits provision before the commencement of employment and in the event of job loss. Access to employment also includes conditions for retraining necessary for successful involvement in employment activity.  

Discrimination in access to occupation is prohibited. It includes any specific requirement stipulated for exercise of specific occupations, including obligatory certification, obligatory professional experience, examinations and access to them.   

Self-employment activities are pursued by independent individuals at their own risk for the purpose of obtaining financial gain. The proposed law will relate to any gainful activity other than employment, including vocational, professional or permitted trade, trade in services trade of merchandise, etc., as well as activities exempt from the Trade Law, regulated by special laws. 

Discrimination is also forbidden in the areas of career advancement, and the criteria and conditions for the selection and recruitment of employees. This means that it will be necessary to appropriately demonstrate that specific procedures, regulations, discussions, decisions or measures are not discriminatory. This should lead to greater care on the part of employers with regards to the recording of the appropriate criteria, results and justification of their decisions.  

2.2.6.2 Access to all types and to all levels of vocational guidance, vocational training, advanced vocational training and retraining, including practical work (Article 3, Paragraph 1, Sub-paragraph b) of the Directive)
Professional counselling is counselling in relation to exercise of occupation, vocational guidance in its widest sense, which includes also guidance in the selection of suitable employment, selection of occupation, the raising of qualifications and qualification prerequisites as well as communication skills etc.

These activities will be covered by the law even if the guidance is not publicly provided but it is as an internal service provided by an employer or within the framework of a professional organisation. Vocational guidance is currently being provided by business entities as well as by non-business legal entities such as publicly beneficial societies, foundations or civic associations. The key role, however, is played by public service entities - e.g. specific forms of professional guidance including guidance for individuals with an altered working ability are provided by the employment offices.  

The area of professional training includes professional training provided within the framework of educational system or university or higher education studies. Besides that this area includes the diverse types of training, professional theoretical or practical preparation realised outside educational systems. Here the individuals acquire the prerequisites required according to special legal regulations for the performance of certain occupations, or the prerequisites that are necessary for the due performance of their careers or which improve, maintain and refresh qualifications already gained for the performance of certain activities. It is also necessary to include professional training, which an individual undertakes out of his/her own interest, in this area. 

Access to retraining comes into consideration for employees, employment seekers and candidates for self-employment activities. Retraining is realised as theoretical or practical preparation, which improves the abilities with regards to suitable employment or occupation, even in cases where they have, as yet, gained no qualifications. Also belonging to this area is access to employment rehabilitation and preparation for employment for individuals with an altered working ability, or after a break in their employment, which also includes counselling services.

2.2.6.3 Employment and working conditions, including dismissal and pay (Article 3, Paragraph 1, Sub-paragraph c) of the Directive)
Employment and working conditions establish the competence of the proposed legal regulation in the area of employment relations in both the private and public sector. After the forthcoming law on the state service will be approved, it will also encompass the area of state service. The law is also expected to provide for rules of advancement for state employees according to which career progression will be organised and standardised in the area of employment in the state administration.

The area of employment relations is currently codified in the Labour Code and accordingly regulated by special laws on certain specific types of occupations.  It also includes the conditions for the dismissal of employees. The proposed law will therefore relate to all employment relationships without regard to which law regulates the other relations from the agreement in which the employment relationship is founded.   

Pay relates to the provision of salary, wages and payments, whether their levels are regulated by an employment or other contract, a collective agreement of any type or a special law.

The single Act shall provide that persons performing the same work in the same or similar conditions or performing work of equal value, having regard to such matters as skill, physical or mental requirements, responsibility and working conditions, shall receive equal remuneration.

2.2.6.4 Membership of and involvement in an organisation of workers or employees, or any organisation whose members carry on a particular profession, including the benefits provided for by such organisation (Article 3 Paragraph 1, Sub-paragraph d) of the Directive)
The area covers membership and participation in councils of employees, trade unions, organisations of employers and also autonomous professional organisations
, established within the framework of certain professions, usually with obligatory membership, with the bodies also executing disciplinary authority.      

With regards to the fact that this area includes participation in and the provision of benefits in organisations, it also relates to the activities connected with the membership, like for example collective bargaining, the right to information and discussions and the provision of various benefits to members.

2.2.6.5 Social protection, including social security and healthcare (Article 3, Paragraph 1, Sub-paragraph e) of the Directive)
The area of social security includes social benefits payments, social care allowances and services, illness insurance allowances, old age and invalidity pensions and pensions paid in the event of the death of a breadwinner. 

Health care includes activities and services in the area of the protection of public health and health services arising from participation in public health insurance or contractual health insurance.

2.2.6.6 Social advantages (Article 3, Paragraph 1, Sub-paragraph f) of the Directive)

Social advantages would include benefits or facilities provided by the state, by local government or by private persons that are above or beyond what might be required as ‘social protection’.  That is, they are not concerned with ensuring basic levels of income and public and private health.  Instead social advantages could include special benefits or facilities granted to persons in particular circumstances, for example permits allowing older people to travel free on buses and trams, concessions for students for reduced fees to enter museums or to use sports facilities.    

2.2.6.7 Education (Article 3, Paragraph 1, Sub-paragraph g) of the Directive)
The proposed law should provide protection applying to all types of education. Thus, it will cover all kinds and types of education provided under the educational and school system, which includes, beside educational and school facilities formed by the ministries, municipalities and regions, also school facilities established by private entities and churches, and public, private and state universities providing education in accredited study programs or continuing education programs. The proposed legislation should apply to access to education and to terms and conditions under which education is provided. 

2.2.6.8 Access to and supply of goods and services which are available to the public, including housing (Article 3, Paragraph 1, Sub-paragraph h) of the Directive)
Access to goods and services includes the sale of products and the provision of services regardless whether they are provided by business or non-business entities including public institutions and other publicly founded bodies. The regime of the proposed regulation will apply to any offer or supply of services or goods designated for the public, regardless whether the public supply is inherent to the nature of these goods or services, to the character of providing or supplying entity, it is apparent from the manner in which they are offered or supplied, or are so expressly designated.

Housing includes all types of residential lease, as well as co-operatively owned and privately owned housing. Access to housing includes all forms of sale of housing units to individual tenants, the allocation of local council flats, brokering in the rental and sale of housing units
. 

2.2.7 Exceptions: Where differential treatment will be lawful

Fundamental and Set Professional Requirements 

2.2.7.1 Article 4 of the Race Equality Directive states that: 

…Member States may provide that a difference of treatment which is based on a characteristic related to racial or ethnic origin shall not constitute discrimination where, by reason of the nature of the particular occupational activities concerned or of the context in which they are carried out, such a characteristic constitutes a genuine and determining occupational requirement, provided that the objective is legitimate and the requirement is proportionate
.

2.2.7.2 The specific nature of certain occupations, where a person’s certain genuine qualities are determining factor, is recognised in Treaty no. 111 of International Labour Organisation on discrimination (employment and occupation). In Article 1, Paragraph 2 it states that any difference making, exclusion or giving preference based on the qualifications required for a specific job will not be considered as discrimination.

2.2.7.3 This could include the following situations:

· the proper performance of a job, which because of particular features,
requires that it be carried out by a person from a particular racial group
or a certain sex, for example as an actor playing a well-known historical
figure like Jan Hus or Karel IV, or as a model for women's or men's clothing. But such a requirement would not be legitimate if the role was a person of a particular status or profession - where race or sex is not a requirement - or where the product being advertised was a commodity or a service capable of being used by more than one racial group and both sexes;

· performance of employment consist in providing of services or care of personal nature or in private residences where the race or sex of the individuals providing the service or care is a legitimate decisive factor, for example requiring a woman as  counsellor in a special residence for victims of domestic violence, or requiring a Roma for a special job in a school to work with and support Roma children.

2.2.7.4 It is appropriate to refer in this respect to the provisions of Section 150 of Act No. 65/1965 Coll., the Labour Code, which contains prohibition to assign certain work to women.  Such provision goes entirely beyond material and decisive occupational requirements. The provisions of the proposed legislation shall not apply to acts performed in accordance with the prohibition to assign certain work to women, as stipulated in Section 150 of the Labour Code. This provision must also be reviewed as to its compliance with European directives.

2.2.8 Positive measures to prevent or compensate for disadvantages
2.2.8.1 The Directive 2000/43/EC in its Article 5 defines the positive action:

With a view to ensuring full equality in practice, the principle of equal treatment shall not prevent any Member State from maintaining or adopting specific measures to prevent or compensate for disadvantages linked to racial or ethnic origin.

2.2.8.2 The Convention on the Elimination of all Forms of Racial Discrimination contains, in Article 2 Paragraph 2, a rule for positive measures.  
2.2.8.3 The Convention on the Elimination of all forms of Discrimination Against Women in Article 4 paragraph 1 permits temporary special measures aimed at accelerating de facto equality between men and women.  The types of positive measures are accordingly elaborated in Article 2 of Directive 76/207/EEC.  This Directive, Directive 92/85/EEC and the Convention confirm that protection of maternity shall not be considered as discriminatory.
2.2.8.4 Positive measures can be established to balance certain inherent dispositions or social, historical or cultural pre-conditions which in certain situations  have disadvantaged their bearers.

Positive measures could be also aimed to achieve desirable levels of representation
 in areas in which a disadvantaged group is insufficiently represented, to meet special needs of disadvantaged groups or to secure equal chances in access to opportunities. 
They could be implemented in the form of incentives to members of these groups to actively engage in the areas in which they are insufficiently represented. They could include the approval and implementation of state policy promoting equality and combine variety of activities such as, for example, education and the support of further education, the projects of the information centres, the provision of advantages to businesses employing individuals from these groups and specially targeted vocational guidance. 

The law should provide a legal framework in which positive measures  may be implemented. The proposed law will state that special measures for preventing or balancing disadvantages associated with belonging to a certain sex or racial group are permitted and lawful provided that certain prerequisites stated in the law are met. 

2.2.8.5 It is proposed that these prerequisites could include, in particular the following: 

· the aim of the concerned measures should be to establish full equality of opportunity (which means measures directed to areas where the given racial or ethnic group or sex are  disadvantaged through membership to this group, compared to members of other groups, or to areas where members of a racial or ethnic group or one sex are unfairly under-represented). 
· disadvantage, inequality or insufficient representation is verifiable and/or special needs of the group are defined,  

· the measures define the objective that should be achieved (e.g. a desirable level of representation of men and women in certain professions or a desirable level of educational attainment for children of all racial groups)

· a measure is accepted for a limited period, after which an evaluation of its effectiveness is carried out with regard to the objective for which it was accepted, 

· a measure is only applied for as long as the disadvantage, inequality, insufficient representation or special need of the group persists, 

· 2.2.9 Enforcement – sanctions and means by which victims of discrimination can secure redress 
As described above, one of the major inadequacies of the existing laws and procedures is that they do not provide clear and direct means for victims of discrimination to seek redress. The Czech Government is required under the Convention for the Elimination of all forms of Racial Discrimination (Article 6) to ensure that there are effective remedies against any acts of racial discrimination, including the right to seek just and adequate reparation or satisfaction for all damage suffered as a result of the discrimination. Article 7 of Directive 2000/43/EC requires Member States to ensure that judicial and/or administrative procedures for the enforcement of obligations under the Directive “are available to all persons who consider themselves wronged by failure to apply the principle of equal treatment to them”

2.2.9.1
Sanctions
2.2.9.1.1 Article 15 of Directive 2000/43/EC permits Member States to define the sanctions for breach of their laws outlawing racial discrimination and requires them to “take all measures necessary to ensure that these sanctions are applied”. Article 15 states that sanctions, which may comprise the  payment of compensation to the victim, must be “effective, proportionate and dissuasive”. Member States must notify the European Commission of the provision in national law relating to sanctions and any subsequent amendment. 

The need to ensure that effective, proportionate and dissuasive sanctions can be imposed must be taken into account in determining the enforcement procedures that are to be available to victims of discrimination.

2.2.9.1.2 Recognising that discrimination will occur in a wide range of contexts and that the impact of the discriminatory act on the victim will vary, it is recommended that decisions regarding sanctions should be able to take the following into account:

a) The position of the victim: 

· compensation for harm caused by the act of discrimination

· protection against repeated acts of discrimination

b) The position of the perpetrator:

· obligations to the victim – compensation, rectification, apology

· appropriate, enforceable, measures to prevent and deter future discrimination 

2.2.9.1.3 The proposed legislation will need to establish procedures by which all persons are able to seek redress for any harm they have suffered as a result of unlawful discrimination. Such procedures must be fair and seen to be fair; they must also be accessible, speedy and open; they must be capable of imposing sanctions that are effective, proportionate and dissuasive. 

2.2.9.2
Options for Enforcement
To the maximum extent possible, the enforcement procedures should be built on existing judicial and administrative or other procedures, where these have been shown to be effective at least to some extent in the protection of individual rights. The main options, therefore, appear to be civil proceedings, investigation and administrative proceedings and mediation, none of which necessarily excludes the others
.

2.2.9.2.1 Civil proceedings

Civil litigation is currently the only way through which discrimination victims in the Czech Republic may seek remedy, adequate satisfaction or cash reparation of non-property harm. Beside an action against discrimination based on sex in employment matters, there is not other substantive law constituting a judicially enforceable right to protection against discrimination
.
In the UK, the anti-discrimination legislation provides for enforcement through civil proceedings; all complaints relating to employment are heard by an employment tribunal
 and all other discrimination complaints are heard by the lowest tier of the civil courts.
  In the UK the same procedures, comparable to actions in civil delicts, are used regardless of whether the other party is a public authority or a private body. The primary sanction is the payment of financial compensation to the victim.  In addition, the employment tribunal can recommend remedial action, and the civil courts, can make any orders that are within their normal competence, including orders for rectification.

2.2.9.2.1.1. Benefits:

The victim (preferably represented
) may refer his/her case with all appropriate evidence to an impartial court, which has the necessary theoretical professional knowledge and experience in the application of equity arising from laws and regulations applying in civil litigation. The court, when applying the transition of burden of proof in discrimination matters (as determined now in Section 133a of the Civil Procedure Code with respect to matters relating to discrimination based on sex in labour relations
), assesses the evidence and determines the rights and obligations of the parties. If it upholds the discrimination complaint, it may order the defendant to refrain from discrimination, to remove its consequences and to provide adequate satisfaction and, as the case may be, also cash compensation for non-property damage. (The proposed law stipulates that the victim of discrimination based on race or sex may demand desistance from such discriminatory conduct, removal of its consequences, provision of adequate satisfaction and, as the case may be, provision of cash compensation for non-property harm.)

Hearings would normally be in public, available to be reported by the media, so the general public can be made aware of the circumstances in which unlawful discrimination occurs and the way the courts deal with such cases.

2.2.9.2.1.2 Disadvantages:

Civil proceeding are nearly always lengthy, while in certain discrimination cases, prompt determination of rights may be needed if enforcement is to be of any value.  For example where discrimination occurs in the treatment of a child in school it will be in the interest of all parties for the complaint to be resolved without delay. 

Legal advice and representation is not readily available. The formality of civil court procedures can deter or put to a disadvantage plaintiffs who are unrepresented.

Court fees and the risk of an award of costs if a case is unsuccessful are significant deterrents.

The adversarial nature of civil proceedings is based on the theoretical premise that parties come before the court as equals.  In most cases of discrimination this is not the case. The reversal of the burden of proof should improve the balance between the parties, but it is likely that employers and public or private providers of goods or services, with greater resources and full knowledge of matters at issue, will remain in an advantaged position.  

Unless the training of judges is of sufficient calibre to give them a good understanding of the legal and evidential elements of discrimination and sensitivity to the position and experience of victims of discrimination, then the differences in resources, status and power between the parties may overwhelm even the best efforts to secure a just outcome.

2.2.9.2.2 Investigation and administrative procedures

Investigations performed in the form of administrative proceedings are a common method used by the government administration bodies in the Czech Republic to decide on rights and obligations of various entities
.

The purpose of the present investigation procedures is to secure that employers, persons selling products or providing services, or other natural or legal persons involved in specified areas of activity, comply with all relevant laws and regulations; the purpose is not to secure redress for individuals
. The current procedures do not secure compensation for victims of unlawful acts (or failure to act) but can impose sanction in the form of fines that are, of course, paid to the state. Persons subject to investigations under the administrative procedure can appeal to the court. The parties  can use the finding of the investigation as evidence in civil proceedings.

Investigations carried out by the Public Protector of Rights (ombudsman) are also characterised by certain elements of an investigative process – it is, however, not an administrative process and the Administrative Procedure Code is not used even as subsidiary legislation
. The investigation performed by the ombudsman is opened namely on the basis of a motion filed by an individual or a legal entity or out of the ombudsman's own incentive.  The purpose of the investigation is to find out whether the acts of the authorities breached the law or caused another error namely due to inactivity or non-compliance with good management principles. It is assumed that, prior to filing his motion, the person applied for remedy to the public authority concerned. The powers of the ombudsman lie namely in his right to communicate to the authority and the complainant, upon the completion of his investigation, an opinion including a proposal for remedy. Such act of the ombudsman has the nature of a recommendation.  

In the Republic of Ireland an independent Director of Equality Investigations is able to investigate complaints of discrimination on a wide range of grounds that are referred by individual victims of discrimination. The victim is normally expected to inform the respondent that the complaint is being referred to the Director. The Director is able to investigate complaints against any public authority or private body, with legal powers to enter premises, to inspect records and to require production of information. If the Director decides in favour of the victim the Director can order the respondent to pay compensation to the victim including compensation for the effects of the discrimination and requiring the respondent to take certain specified action consistent with equal treatment. The Director’s orders are not directly enforceable, but, on application by the victim, the civil court can make an order requiring compliance.

In the Netherlands an independent Equal Treatment Commission has legal duties to investigate and rule on whether there has been discrimination in breach of the Equal Treatment Act (which covers discrimination on grounds of race, religion, political opinion, sex, nationality, sexual orientation and civil status). An application for a ruling can be made by a victim of discrimination or an organisation acting on his/her behalf, as well as by public or private bodies seeking guidance on their own conduct. The Equal Treatment Commission has legal powers to require information or documents to be produced.  It can make a ruling as to whether the conduct in question is unlawful discrimination and can make recommendations. Its rules provide for public hearings and publication of its conclusions (excluding the names of the parties) enforcement of the ruling and award of compensation and other remedies must be by a court of law; the Commission itself can apply to the court, where the issues are fully considered, in practice the court rarely makes a finding different from that of the Commission.

2.2.9.2.2.1 Benefits:

Investigative procedures can be effective regardless of the relative status or strength of the parties involved, since the investigator has the duty to ascertain all relevant facts and can identify and call for such evidence as she/he considers is necessary for this purpose. There is a reduced need for the victim to be assisted or represented, although the ability of the investigator fully to appreciate the nature of the complaint and its relevance to the law will be greater if the victim is assisted in putting forward his/her complaint.  For example, in the Netherlands almost half of the applicants to the Equal Treatment Commission are assisted by local anti-discrimination bureaux.

A specialist discrimination investigator would develop unique expertise in evaluating evidence against the provisions of anti-discrimination law.  The investigator will not be expected to rely solely on the evidence which the victim is able to adduce, but can go as far as appears necessary in seeking evidence that is only in the possession of the alleged discriminator.   To be effective, the investigator should have legal powers to gain access to premises, and to require persons to produce evidence, to provide information and to attend to be interviewed
.  

With sufficient legal powers and sufficient resources, investigative procedures are potentially less likely to be unduly prolonged.  

The investigative procedure would not involve fees and carries no risk for the victim of costs even if the complaint is not upheld.

2.2.9.2.2.2 Disadvantages:

Investigations under existing  Acts and Codes of the Czech Republic offer no remedies for the victim; in some procedures sanctions in the form of fines payable to the state can be imposed by the investigative body, while in others there is need to apply to the court, not only for compensation, but also for enforcement of corrective measures recommended by the investigative body.

In most investigative procedures, before the respondent is required to respond to any allegations, she/he will have full disclosure of the evidence given to the investigator by the victim and other witnesses, but the victim, who is formally not a party, will normally have access only to his/her own evidence.  
Further, in most investigative procedures the decision-making is in private. Members of the public, including the victim, are therefore not able to hear and to assess for themselves the strength of the evidence of discrimination, and, consequently, no opportunity to assess the quality of the investigator’s decision.  
It is arguable that where a case concerns not only alleged breach of the law but also breach of rights guaranteed in the Constitution and in international conventions, raising issues of legitimate public concern, the case should be determined in a public forum.

2.2.9.2.3 Mediation
In a number of legal jurisdictions there is an increasing recognition of the benefits of resolving disputes by mediation wherever this is possible, including disputes arising from alleged acts of racial or sexual discrimination.    
We use the term „mediation“ in a broader, universal sense. Therefore, it should not be confused with the current specific regulation applying to enforceable conciliation or settlement (see item 9.3.3). Mediation is a method of an out-of-court resolution or an attempt to achieve an amicable resolution of a dispute between parties, who try to resolve the dispute by themselves or with the assistance of specially trained mediators. It depends solely on the parties whether such agreement will be concluded or whether the mediation will fail. Mediation must be distinguished from other types of out-of-court settlement of disputes, like arbitration.
 
In the Irish Republic, the Equal Status Act 2000 specifies mediation as alternative to investigation by the Director of Equality Investigations or civil proceedings.  Where terms are agreed between the parties by mediation the Irish legislation also provides that if a party to the settlement fails to take the agreed action then the victim can apply to the civil court for an order requiring the defaulting party to comply with the agreed terms.

2.2.9.2.3.1 Benefits:

Mediation is capable of providing an early solution to disputes since there are few or no procedural barriers.  
Mediation is non-judgemental; both parties retain their dignity as neither is forced to carry the stigma of  ‘defeat’.

In many situations where discrimination occurs the formal relationship between the parties is expected  to continue, for example as employer and employee, teacher and pupil, housing management and tenant; the act of discrimination and the complaint by the victim often interferes with the primary purpose of the relationship. Successful mediation could assist to restore the relationship so that the work, education, etc. can proceed without further discrimination.  

2.2.9.2.3.2 Disadvantages:

Mediation, by its very nature, cannot determine in any conclusive way, the rights of the parties.  It cannot result in a finding of unlawful discrimination unless the alleged discriminator is prepared to admit that this has occurred.  

Mediation occurs in private.

The process of mediation would offer very little protection for the victim of discrimination, unless, as in the Republic of Ireland, the process of mediation to resolve complaints of discrimination is 

· established by law, and

· the law includes provision for the parties to agree to effective enforcement of terms agreed in the course of mediation. 
Many disputes are not capable of resolution by mediation; therefore mediation should not be the only means for seeking redress.  Further where the parties agree to mediation but at some stage recognise that there is little prospect that terms can be agreed, the victim should be able to seek an alternative form of redress.

2.2.9.3 Proposals for enforcement in the Czech Republic of the law against racial and sexual discrimination – securing redress for victims and applying appropriate sanctions

In developing proposals for a system of enforcement of anti-discrimination legislation, the requirements of the Constitution and the existing Czech judicial and administrative and procedures and the work of the Ombudsman have been considered as well as the arrangements and experiences in other jurisdictions. The following are preliminary recommendations:

2.2.9.3.1 There should be established within the administrative procedure a special procedure for the investigation of complaints of discrimination.
Complaints may be submitted by the victim of discrimination or by a group of persons with common complaint of discrimination, or by any natural or legal person on behalf of the victim or victims. The discrimination investigation agency should have legal powers to require relevant legal or natural persons to produce relevant documents and other evidence, and to have right of access to premises of private and public institutions for purposes of collecting evidence.  
A senior board of the discrimination investigation agency, composed of persons who will not have been involved in the collection of evidence, will consider the case. Such deliberations will normally be in public. If, on the evidence it has seen, the board of the discrimination investigation agency reaches a view that unlawful discrimination has occurred or is occurring it shall specify the remedial action that the discriminator should take. This can include compensation of the victim as well as corrective measures to protect the victim or the group of victims and others from further acts of discrimination, including changes to policies and practices.  

The experience in other jurisdictions is that this type of process normally results in the discriminator taking the actions that are recommended. If, however, the discriminator fails to comply with the measures recommended by the discrimination investigation agency then the agency, with the victim’s consent, may apply to the civil court or the victim
 may do so. The court would not be bound by the view taken by the board of the discrimination investigation agency, but would take its findings into account. The court would be able to decide on the evidence, applying the reversal of the burden of proof, and if it finds discrimination shall make such orders, including compensation for the victims including non-monetary loss and compensation for any harm caused to the victims by the discrimination, including psychological, physical or emotional harm.  Special procedures for discrimination cases in the civil courts (see below) should be available for applications for enforcement of recommendations of the discrimination investigation agency.

It is proposed that there should be a single discrimination investigation agency, which would cover all grounds of discrimination.  It could be established within a Ministry, possibly the Ministry of Justice or Ministry of the Interior, or within the Government Office, or could be an independent body, comparable to the Ombudsman. It is necessary that the proposed legislation regulates the terms and rules applying to the investigation of such body (either as a special type of process, or as a special type of administrative process with subsidiary application of the Administrative Procedure Code), the rules and terms of proposals for measures issued by it and terms and conditions applying to its access to the court.

2.2.9.3.2 In addition to the above adjudication of applications following investigation by the discrimination investigation agency, the civil court should have jurisdiction to hear any complaint alleging breach of the law against racial or sexual discrimination, with modified and accelerated procedures.  This continuing role of the civil court is necessary to the extent that any act of discrimination 
It is necessary to make available effective procedural tools relating to actions against discrimination filed under the proposed legislation. This requires, apart from the use of the existing institutes referred to namely in the Civil Procedure Code, certain new provisions, which are to be reflected partly in the proposed legislation, partly in an amendment to the Act on Court Fees, i.e.:  

a) the specification of the terms and conditions under which the proceeding shall be exempt from court fees. It is necessary to determine that such exemption shall apply only in the cases in which the investigative body has come, upon the completion of the investigation, to the conclusion that there occurred discrimination, and has proposed certain measures that have not been implemented at all or have been implemented only partly. Such exemption would not apply in cases in which the individuals decide to refer the case directly to the court, or in cases in which the discrimination has not been found by prior investigation or in which the person, who otherwise meets all terms and conditions, seeks remedies that go beyond the recommendations made by the investigative body. As an alternative, it is possible to determine a fixed amount of the fee subject to the aforementioned terms and conditions
;

b) summary proceedings in urgent cases – to stop discriminatory behaviour, to prevent dismissal from employment etc
. In order to be able to use injunctions in suits regarding discriminations matters, it would be necessary to add a new special type of injunction, because it would be impossible in practice to apply in all cases the provisions of Section 76(1)(f) of the aforementioned act, namely in such areas as education or health)
;

c) proceedings by a legal person on behalf of one or more victims of discrimination

d) compulsory training for all judges before they are assigned to discrimination cases.

2.2.9.3.3 It is also proposed to determine, for the sake of timely and amicable resolution of discrimination complaints, detailed rules of procedure applying to the execution of an enforceable conciliation (Section 67 et seq. of Act No. 99/1963 Coll., the Civil Procedure Code Section 48 of Act No. 71/1967 Coll. on Administrative Procedure)
, the fulfilment whose terms (after being approved by the competent authority) may be sought with the court.

The discrimination investigation agency should be able to refer cases for mediation; It will be a special type of mediation; if the parties decide to try to resolve the dispute amicably in matters in which the court proceedings or investigation has already been opened, each of the parties shall be assigned a mediator. Successful mediation will then result in the approval of the conciliation by a body investigating discrimination (if such conciliation is concluded in the course of proceedings before such body) or by the court in the proceedings opened under Section 67 of the Civil Procedure Code. If the conciliation is not approved or if the mediation fails, the proceedings that have been opened will continue
.

2.2.9.3.4 Other matters concerning enforcement
Time limits for submission of discrimination complaints

Consistent with other laws enabling individuals to seek redress for alleged wrongful acts, the proposed legislation should specify time limits within which a complaint can be submitted.   It is proposed that it would normally be expected that the victim should have taken steps to resolve the matter with the person concerned, where it would be reasonable to do so, before embarking on  any of the statutory enforcement procedures. 
Rights to seek redress
In order to comply with Article 7 of Directive 2000/43/EC, whatever form or forms of redress the legislation specifies, it should provide that the right to seek redress will be available to the victim even after the relationship in which the discrimination is alleged to have occurred has ended.   For example, if a woman left her job after complaining of sexual harassment, she would still be able to seek redress from that employer, if the employer gave her very poor references for future jobs as a reaction to her complaints. 
For the avoidance of doubt, the legislation should also state clearly that the right to seek redress will be available where the discrimination on racial or sexual grounds has prevented a person from  becoming  engaged in one of the activities within the scope of the Act.  This means that a person can seek redress when, for example he or she applies for a job but on racial or sexual grounds is not appointed, or when, on racial or sexual grounds, he or she is not admitted  to an educational institution.   

2.2.10 Establishment or designation of an independent body
2.2.10.1 Article 13 of Directive 2000/43/EC states:

Member States shall designate a body or bodies for the promotion of equal treatment of all persons without discrimination on the grounds of racial or ethnic origin. These bodies may form part of agencies charged at national level with the defence of human rights or the safeguard of individuals’ rights.

Member states shall ensure that the competences of these bodies include:

· …providing independent assistance to victims of discrimination in pursuing their complaints about discrimination,

· conducting independent surveys concerning discrimination
· publishing independent reports and making recommendations on any  issue relating to such discrimination
2.210.2 It is expected that amended Directive 76/207/EC will contain identical requirements for an independent body for the promotion of equal treatment of all persons without discrimination on grounds of sex. 

There are a number of options for establishment or designation of one or more independent bodies in the Czech Republic to meet the requirement of the Directives. It is possible  that these different functions could be performed by different bodies, so long as all the functions are covered in some way.

It is proposed that the body or bodies that are established or designated should meet at least the above minimum competences prescribed by the Directives in respect of both racial and sexual discrimination. It is also appropriate to consider whether the independent body should have additional competences, based on the particular circumstances of the Czech Republic and the experience in other jurisdictions. 
2.2.10.3
Existing institutions in the Czech Republic

There are existing institutions, which under current law possess one or more of the above competences:

a) The Human Rights Department of the Office of the Government of the Czech Republic
, which contains the secretariats of:

· the Human Rights Commission

· the Inter-Ministerial Commission for Roma Community Affairs, and

· the Council for National Minorities

The Human Rights Department and the separate secretariats are able to conduct independent surveys and to publish independent reports.  They have been directly mandated to make recommendations relating to discrimination including recommendations on measures required to secure compliance by the Czech Republic with the EC anti-discrimination directives. None of these bodies is currently competent to provide independent assistance to individual victims of discrimination.

b) The Public Defender of Rights (the Ombudsman)

The Ombudsman can recommend corrective measures in an individual case, and where discrimination is a relevant issue, corrective measures could include compensation for the victim and prevention of future discrimination. The Ombudsman is authorised to recommend adoption, amendment or annulment of legal regulations and internal orders.  The Ombudsman must report to Parliament on his/her work, on proposed corrective measures that have not been carried out and recommendations for regulations and orders; he/she also must report to the public on his/her work and findings. Where discrimination is a relevant finding and/or a matter requiring corrective measures it is expected that this would be included in relevant reports. The Ombudsman is not prevented from publishing other reports within his/her competence. The statutory role of the Ombudsman is not specifically to provide independent assistance to victims of discrimination; however, in some cases, the performance of his/her duties may constitute such assistance. A fundamental distinction between the Ombudsman’s competence and the minimum competences for an independent body is the limitation of the Ombudsman’s powers to specified public authorities only.

c) The specialist inspectorates or departments within certain Ministries with investigative functions
These specialist investigative bodies, acting under administrative procedures, carry out investigations that may be triggered by a complaint of discrimination, but their role does not encompass providing independent assistance to victims of discrimination. They are not precluded by law from publishing reports of their investigations, but in practice rarely, if ever, do so. If, in the course of an investigation, discriminatory practices are found, it is expected that the investigator would recommend steps to avoid future discrimination. As an investigation is normally limited to the practices of a particular person, for example a single employer or seller, any recommendations would relate to the subject of the investigation only. It is assumed that if such body consistently finds certain unlawful practices occurring then this fact would be reported to its superior office or Ministry, possibly including recommendations for change to the relevant law or regulations. 

d) The provision of legal aid in civil proceedings through the courts/chamber of advocates
There is little evidence that the existing arrangements for parties in civil proceedings to receive legal aid are in any way adequate to meet the minimum competence for an independent body to provide assistance to victims of discrimination in pursuing their complaints about discrimination.  The arrangements are on a case-by-case basis, with conditions that can be difficult to satisfy. Where legal aid is awarded by the court according to Law 99/1963 Coll., on civil procedure, this is after the opening of civil proceedings. Advice and assistance in assessing the merits of a case and in stating the case appropriately are not generally available.  The other basic competences are wholly outside the scope of the existing civil legal aid arrangements.

e) Non-Governmental Organisations
There are currently a small number (possibly less than 20) NGOs that seek to carry out all or most of the functions set out in the Directive as minimum competences for an independent body or bodies, but without the stability of consistent funding their work is often severely restricted.  While many of the NGOs undertake casework on behalf of individuals, their precarious dependence on funds provided by private donors, who change priorities and allocate resources accordingly, particularly limits their capacity to assist victims of discrimination in pursuing their discrimination complaints. As the Civil Procedure Code (Article 3 paragraph 3 now permits representation by associations whose aims include protection against discrimination, NGOs potentially have greater scope to assist victims of discrimination to secure their rights
. None of the above existing institutions has all of the minimum competences required under Article 13 of Directive 2000/43/EC.



2.2.10.5
The functions, status and structure of the proposed independent body in the Czech Republic 

2.2.10.5.1 The proposed legislation  protecting rights against racial and sexual discrimination will be only as effective as the mechanisms that are established to implement and enforce its provisions.  

2.2.10.5.2 Any proposal for the establishment of a new institution or for the modification or extension of powers and duties of existing institutions must be consistent with the structure of government and the division of powers laid down in the Constitution.

2.2.10.5.3 The following proposals are based on the continuation of existing mechanisms for protection of legal rights and for the conduct of investigations sufficiently modified to respond adequately to issues of discrimination. The proposals intend that an independent body with competences as set out below should be established to ensure comprehensive protection against discrimination and consistent standards across all of the areas within the scope required by Directive 2000/43/EC. The independent body would operate in co-operation and collaboration with existing institutions wherever there were issues of mutual interest.  This should ensure that, ultimately, all of the relevant judicial and administrative systems in the Czech Republic are in line with the requirements in the Directives.

2.2.10.5.4 
At this consultation stage all options should remain open as to the legal competence of the independent body. In order to facilitate debate, however, it may be helpful to consider the following outline as a preliminary proposal, which should be read in conjunction with the above proposals for enforcement. 

2.2.10.6
 Functions

2.2.10.6.1 To comply with the Directive, the primary function of the independent body should be „providing independent assistance to victims of discrimination in pursuing their complaints about discrimination“.  
2.2.10.6.2 This could include all or some of the following forms of assistance: 

a) Initial advice and assistance – which could include advice on the merits of a complaint and possible means of enforcement, the role of other bodies and other sources of advice and assistance, preliminary attempts to resolve the complaint
b) Assistance in preparing complaint for submission for mediation or to court/inspectorate/ /ombudsman/other body with enforcement role
c) Mediation
d) Investigation of the complaint
e) Representation in court or other forum for a ruling of unlawful discrimination
f) Representation in court to secure enforcement of remedies
The UK model: legal redress through civil proceedings
The independent body in the UK (the Commission for Racial Equality and the Equal Opportunities Commission and the Equality Commission for Northern Ireland) provides assistance under (a)(b)(for submission to court only) and (e) and (f). It provides legal representation in cases selected against statutory criteria, and currently meets all court fees and legal costs in cases it represents.

The Republic of Ireland model: legal redress through investigation by Director of Equality Investigations whose decisions are enforceable by the civil court, civil proceedings and legally binding mediation
The independent body in Ireland provides assistance under (a) (b) (e) and (f). The independent body can assist the victim to prepare his/her case for any other forms of enforcement and can directly refer matters for investigation. The independent body can represent the victim in applications to court for enforcement of the Director’s decision.

The Swedish model: legal redress (for employment discrimination only) by negotiation or through the Labour Court
The independent body, the (currently two separate bodies) Ombudsmen against Ethnic Discrimination and against Sex Discrimination, provide assistance under (a) (c) (d)(as required to carry out negotiations) and (e) and (f). The independent body investigates complaints of discrimination with a view to securing a negotiated settlement between the parties. Where a settlement cannot be achieved, the independent body can bring a lawsuit in the Labour Court on behalf of the victim (generally only where a case raises an important point of law), and the victim can bring his/her own case.

The Netherlands Model: legal redress through investigation by the Equal Treatment Commission, civil proceedings to secure compensation and other remedies, informal mediation.
As described above, the statutory independent body, the Equal Treatment Commission provides assistance primarily under (d) but also (e) (f) and, where appropriate, (a) and (c). The Commission or the individual victim can apply to the court. Assistance to individual victims in presenting their complaint to the Commission or to the court is provided by other agencies, including NGOs in different parts of the country.

2.2.10.6.3 Having regard to the proposed enforcement arrangements described above in paragraph 2.2.10.6.2 it is proposed that the independent body for the Czech Republic should assist victims of discrimination as described in (a)(c)(d) and (f) above, that is  
· Initial advice and assistance
· Assisting victims to resolve the complaint through mediation  (see paragraph 2.2.9.3.3) and where necessary applying for enforcement of terms agreed between the parties in mediation
· Investigation of the complaints of one or a group of victims, with the object, where appropriate, of recommending corrective measures (see paragraph 2.2.9.3.1 above), including application to the civil court for a ruling and, where appropriate, enforcement of corrective measures. 

· 
· 
· 
· 
· 
· 
2.2.10.6.4 The independent body will have the further competences required by the Directive, 
“Conduct independent surveys concerning discrimination”  

This could include surveys amongst different racial groups or a survey of men or women of different ages, employment status etc. or amongst employers or providers of goods or services to identify the nature and extent of discrimination and which factors are most relevant. The independent body could use the survey data in making recommendations and in prioritising and targeting its other functions.

“Publish independent reports and make recommendations on any issue relating to discrimination”

This could include publishing the outcome of independent surveys or research, which expose discriminatory practices. Such reports could include the independent body’s recommendations for the elimination of discrimination. The scope of recommendations by the independent body should not be narrowly defined by the legislation, since future situations and changes within the Czech Republic cannot all be anticipated. As a minimum, the independent body should be authorised by law to make recommendations concerning the following:

· The policies or practices of a public authority at any level, or of a private organisation of any size:

a) where the recommendations relate to a particular person or group of persons then, in the first instance such recommendation would normally be made to the authority or organisation in question; only if the recommended corrective measures were not carried out would the independent body normally publish its recommendations more widely;

b) where a recommendation is in more general terms then, normally, before such recommendations are published the authority or organisation would be given an opportunity to comment.

· Existing or proposed legislation, regulations or decrees of the national government or of local government; and 

· The implications for equal treatment on racial or sexual grounds of the findings of any survey or research, whether conducted by the independent body or by any other person
.
2.2.10.6.5 The following further functions (not required by the Directives) could usefully form part of the competence of the independent body:  

a) By means of promotional and educational activities, increasing public awareness of the right to equal treatment and the right to seek redress for unlawful discrimination  
Prejudice and racist or sexist attitudes and behaviour are not instinctive or inherited, they are learned. Thus the educational and promotional functions of the independent body in the Czech Republic could be crucial in eliminating discrimination. 

Article 10 of the Directive 2000/43/EC requires Member States to bring all relevant provisions concerning racial equality to the attention of the public throughout their territory. In order for the proposed legislation to achieve changes in attitudes and practice, its provisions need to be known and understood by all persons, natural and legal, who may be affected.  Providing information to the public concerning their statutory right to equal treatment irrespective of race, colour, ethnic or national origins and irrespective of being a woman or being a man is essential.  Experience in other jurisdictions suggests that this requires sustained efforts involving a range of methods and communication media. If, as anticipated, from the carrying out of its other functions, the independent body develops wide knowledge and expertise, then it would be appropriate to expect the independent body to carry out this crucial promotional and educational role in the Czech Republic, in co-operation with other public bodies and NGOs as appropriate.

b) Initiating legal proceedings on behalf of a group of victims of discrimination where there is a common issue of fact or law
The legislation could give the independent body special status to act as a participant in civil proceedings on behalf of a group of persons whose complaint of racial or sexual discrimination raises the same or very similar issues of fact or of law.

Even in jurisdictions where for a number of years there have been  specific enforcement provisions established by law, it can be very difficult for individuals to complain of racial or sexual discrimination; often persons who complain lose their jobs, face social exclusion, harassment or victimisation.  The prospect of formal court procedures and costs operate as additional deterrents. 

A discriminatory practice may only be discernible when its application to a number of persons is demonstrated.  This is particularly true of practices that are indirectly discriminatory since, on their face, they may appear to be race- or sex-neutral. The adverse impact on a particular racial group or on one sex may only be evident when multiple examples are put forward.

The rules of civil litigation do not prohibit suits filed by more than one plaintiff in matters that are of common interest; however, the court will decide on remedies only with respect to such plaintiffs. A case in which there is more than one plaintiff must be distinguished from class actions, in which a person is entitled to sue on behalf of the entire group. A class action may be used, for instance, as legal means for protection against unfair competition. Pursuant to Section 54 of Act No. 513/1991 Coll., the Commercial Code, interests of consumers or competitors may be also defended by a legal entity that is authorised to do so. The benefits that would arise from authorising an independent body to file an action on behalf of certain individuals (like all women employees of a certain company who are not paid the same wages as men performing the same work tasks) would lie in the fact that all practical changes resulting from successful suit would benefit any individual in the same situation (provided that the court grants the claim), and would indirectly affect the practice of other entities. 

c) Conducting statutory investigations into discriminatory practices

The independent bodies in the UK and the Republic of Ireland have powers to conduct investigations into public or private sector bodies for the purpose of identifying and eradicating discriminatory practices. These bodies have powers to require production of documents or other evidence and to require individuals to attend to be interviewed.   If the independent body makes a finding of unlawful discrimination it can serve a ‘non-discrimination notice’ requiring the body not to discriminate, to take corrective measures and to inform the independent body of the steps taken; the body can appeal against the notice to the court.  If the body fails to comply with the notice, the independent body can ask the court to order compliance.  Such investigations have been very effective in eradicating  discrimination.  

As stated above, there are strong disincentives for individuals to complain of discrimination; therefore enforcement by the independent body should not be limited to individual cases. A statutory investigation by the independent body would be concerned with patterns of discrimination affecting more than one person and would not secure redress for individuals; there would often be opportunities for collaboration with one of the specialist investigative bodies. To initiate an investigation no evidence or formal complaint of discrimination would be required.  Provided that the independent body had legal powers to require evidence to be produced and named individuals to be interviewed, the investigation could obtain and evaluate more evidence than would be made available in an individual case. In such investigations into discriminatory practices of a public or private body (and not individual complaints), the findings and recommendations should be binding, with a right of appeal to the civil court.

Where any of the competences of the independent body require amendment of laws or procedure codes, the proposed new legislation shall contain such amendments.

2.2.10.7 Status and position 

2.2.10.7.1 While recognising the valuable contribution to promoting equality and combating racial and sexual discrimination that has been done by Non-Governmental Organisations in the Czech Republic, it is proposed that the independent body should be an institution of national government established by law.  Thus, it would be for Parliament, in the proposed legislation, to specify the functions, the powers and the responsibility of the independent body; the Act would also need to prescribe how the “Board” with overall responsibility would be appointed, their term of office and rules regarding eligibility and disqualification delegation of authority, etc. 

2.2.10.7.2 There appear to be four options as to where, within the structure of national government, the independent body should be established; this will affect by whom the body is appointed, to whom it must report and from which budget the costs of the independent body will be met:  

a) within a Ministry and appointed by and accountable to the Minister; 

b) within the Office of the Government and appointed by and accountable to the Deputy Prime Minister; or 

c) within the office of the Public Defender of Rights (the Ombudsman)
d) an independent agency (comparable to the Public Defender of Rights or the Office for the Protection of Personal Data) appointed by and accountable directly to Parliament, with a separate chapter in the state budget.
a) Established within an existing state Ministry

Having regard to the activities that should be within the legal competence of the independent body a number of ministries could be suitable to accommodate it:

· Ministry of Labour and Social Affairs

· Ministry of the Interior

· Ministry of Justice

There are valid arguments, relating to current functions and activities concerning  equal treatment, non-discrimination, integration, establishment of rights, investigation of allegations of discrimination etc. that could be put forward in respect of each of the above.

Benefits:
It would ensure that at the most senior level of government there would be a spokesperson for the independent body and for the issues of racial and sexual equality.

It could ensure more consistent and sustained funding for the independent body.

It could give greater weight to recommendations of the single body for changes to the law.

Disadvantages:

The single Act and the establishment of the independent body will represent a unique development in terms of both law and public administration. As outlined above, it is only by means of a single Act that there could be any real certainty that the law will provide comprehensive and consistent protection against discrimination in all of the areas of activity within the material scope of the Directive. Its equal application to the areas within the competence of every Ministry will be a fundamental feature of the single Act. If the body with primary responsibility for the implementation of the single Act is within one Ministry this could well raise concerns that undue influence may be placed on the independent body by the Minister and his/her senior officials. This could affect the overall scope or focus of the independent body’s work and the priorities it sets. 
There could be problems concerning the body’s actual or perceived independence.  Conflicts of interest could arise whenever the body was asked to investigate allegations of discrimination in areas within the overall competence of the parent Ministry.

Especially in its early days there should be no actual or perceived constraints to the accessibility of the independent body nor to the scope of its inquiries, which could occur if the independent body were within a single Ministry.

The independent body would compete with other spending priorities of the Ministry, and in the event of a reduction in the budget of the Ministry, the independent body, especially because its focus is wider than the main functions of the Ministry, may lose funds in order that funding for the main functions of the Ministry can be maintained.

b) Established within the Office of the Government of the Czech Republic 

As outlined above, the Human Rights Department of the Government Office already has been given a leading role in relation to the development of legislation and of other institutions, structures and procedures to promote equality and to prevent discrimination.  The work of the independent body will have direct relevance to the bodies for which the Human Rights Department provides the secretariat.  The fact that there are not administrative functions assigned to the Government Office should not prevent the independent body having such functions as it is to be established by law.  If Parliament agrees the Act establishing the independent body could empower it with all necessary functions.  Accountability in the first instance would be to the Deputy Prime Minister and through him/her to Parliament. 

Benefits:

Working within the same office as their respective secretariats should facilitate co-operation and collaboration with the Human Rights Commission, the Inter-Ministerial Commission for Roma Community Affairs, and the Council for National Minorities.

The independent body would have the Deputy Prime Minister as its spokesperson within Government both in respect of the promotion of equality issues and in securing appropriate funding.

As the Government Office has provided scope for innovation in the fields of human rights and equality, it is unlikely that the independent body would be constrained in seeking fresh and imaginative solutions. 

The Government Office, unlike a Ministry, does not have the package of established functions that might affect policies, priorities or funding of the independent body.

Disadvantages:

The role of the Government Office is defined  as providing advisory services to government.  The departments within the Government Office have not been involved in providing direct services to individuals or carrying out administrative functions, and there may be some resistance to placing such duties within the Government Office.

The Government Office has been established to serve the whole of Government; this basic requirement could be incompatible with the independence of the proposed body.  Actual or perceived conflict could arise where allegations of discrimination indicated a need to investigate matters within the competence of a specific Ministry.  

In this initial report there are no estimates as to the number of staff required to provide the different functions that are put forward.  Currently the Ombudsman employs 74 staff.  It may be thought that by virtue of its size as well as the scope of its duties it is not appropriate for the independent body to be within the Government Office. 

c) Established within the office of the Public Defender of Rights (Ombudsman)
The recent establishment of the Ombudsman has provided a very welcome opportunity for individuals’ dissatisfaction with the operation of the main bodies within central government to be independently investigated. It could be argued that the approach that is required by the independent body to enforce the anti-discrimination legislation and to promote racial and sexual equality now exists within the office of the Ombudsman.  There are, however, significant differences both in the purposes of the two institutions and the way they carry out their functions.
Benefits:
Bringing two types of independent investigation into a single body would enable some savings of administrative costs.

Where allegations of discrimination relate to public bodies within the Ombudsman’s jurisdiction then the investigation and further action could use the powers and procedures under both Act no. 349/1999 Coll., and the anti-discrimination law.

Disadvantages:
The Ombudsman has a unique role in relation to designated bodies within the national Government; there is no competence in relation to local government or any part of the private sector. In contrast it is anticipated that a major focus of the work of the anti-discrimination independent body will be private sector employers and providers of goods and services and certain functions of local government, including education and access to housing. It is critically important that members of the public as well as all public and private sector bodies should recognise and distinguish the jurisdiction that applies to the two different bodies, which may be very difficult if the two bodies operate under the same roof. 
The law defining the competence of the Ombudsman and proposed anti-discrimination legislation establishing the independent body seek different outcomes. There would be different procedures, including obtaining and processing of evidence, and different enforcement powers.   Where these conflict the result is likely to affect adversely the efficiency and effectiveness of both.  
d) Established as a wholly independent body accountable directly to Parliament


Benefits:
This structure would create an independent body free from constraints, competing interests or historical role of any potential parent body.

It would also present to the public, to the special interest groups, non-governmental organisations, community organisations, departments and agencies of government at national and local level as a new institution, unencumbered by an reputation for previous acts or omissions.  At the same time it would be able to draw upon the positive experience and expertise of the existing bodies and work in collaboration where appropriate.
Disadvantages:
The independent body and the issues of racial and sexual equality would have no dedicated spokesperson in Government.  

While the single Act should provide that it would have a separate chapter in the state budget, with changes in political control the independent body could face some budgetary insecurity.

The budget for the single body would need to cover the costs of its internal administration and support, which, if there were a parent body, might be absorbed within that larger organisation.

2.2.10.7.3 Conclusion

Assessing the benefits and disadvantages of the above three possible arrangements, the preliminary recommendation is that the independent body should be an independent agency accountable directly to Parliament
.

It is proposed that the independent body should have a main, headquarters office, probably in Prague or in Brno. The role of the independent body to provide initial advice and assistance may, however, be more effectively carried out from regional offices, near other centres of population and transportation.   It is therefore proposed that the independent body should have smaller, regional offices 

Such arrangements could increase the costs involved, but it in some locations it may be possible to negotiate sharing of facilities with other public bodies or NGOs.  Alternatively, the independent body could provide resources and support to other bodies to carry out this initial advisory role in different parts of the country.

2.2.11 Conclusion

Clearly the proposals in this document, if implemented, would mean a major step for the Czech Republic in the fight against discrimination.  They would also require the political will to pass legislation and to ensure that resources, both human and financial, were available to secure implementation. But the proposals have been developed as the most efficient and effective way of implementing the changes which are absolutely necessary in order to comply with EEC and EC Directives in the area of equal treatment which the Czech Republic has no choice but to comply with if it wishes to join the European Union.
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� A further directive is expected under Article 13 of the EU Treaty, which would relate to the principle of the equal treatment of men and women in areas of activity outside the employment field to the extent of directive 2000/43/EC.


� It refers to the areas of employment, occupation, self-employment, employment conditions, access to professional counselling, professional training, retraining, employment conditions including the conditions for career advancement, dismissal and remuneration, membership of and participation in organisations of workers or employers or professional organisations and the benefits they provide.  For fuller details see paragraph 6.


� Direct and indirect discrimination, harassment, instruction to discriminate and related victimization


� Pursuant to Article 10 of the Constitution and Article 3 of the Bill, the fundamental rights and freedoms protected by judiciary power also include the right guaranteed under Article 5 of the Convention on Elimination of all Forms of Racial Discrimination, the Convention on Elimination of All Forms of Discrimination of Women, namely under its Articles 10, 11, 12 and 13, under the Bill of Fundamental Rights and Freedoms and other international treaties. 


� E.g., Article 6 of the Convention on the Elimination of All Forms of Racial Discrimination requires from the States Parties to assure „to everyone within their jurisdiction effective protection and remedies, through the competent national tribunals and other State institutions against any acts of racial discrimination which violate his human rights and fundamental freedoms contrary to this Convention, as well as the right to seek from such tribunal just and adequate reparation or satisfaction for any damage suffered as a result of such discrimination“.


� E.g., Article 2(c) of the Convention on the Elimination of All Forms of Discrimination Against Women requires from the States Parties „to ensure through competent national tribunals and other public institutions the effective protection of women against any act of discrimination“.


� The victim of discrimination is not considered as a party to administrative proceedings and is therefore unable to seek satisfaction or compensation for non-property harm. As to misdemeanors proceeding, the discrimination victim is admitted as a party solely with respect to the compensation of damage to property caused by the misdemeanor; however, cases of discrimination rarely include property damage. 





� The use of the term „race“ does not imply an acceptance of theories, which attempt to determine the existence of separate human races; as stated in recital (6) of Directive 2000/43/EC, for the purpose of the proposed legislation, such theories are wholly rejected.





� The term „victimization” is translated in the Czech official translation of Directive 2000/43/ES as „pronásledování“ (persecution). This is why such term is consistently used in the submitted draft. The characteristic of such conduct is currently regulated only in labor law. Section 7(3) of Act No. 65/1965 Coll., the Labor Code, prohibits such conduct as follows: “An employer may not victimize his employee or put him at a disadvantage only because the employee claims rights and entitlements ensuing from labor relations in a lawful manner.“ Application of the prohibition of „victimization“ as stipulated in the Directive is not limited to labor law relations, but represents a general prohibition to victimize or put at a disadvantage any persons only because they claim their rights and entitlements in all areas defined by Directive 2000/43/ES.


� Nearly identical definitions are also included in the proposed directive amending Directive 76/207/EEC regulating the principle of equal treatment of men and women


� It is appropriate to refer in this respect to Section 150 of Act No. 65/1965 Coll., the Labor Code, which prohibits to assign to women certain work. This provision should be reviewed during the preparation of the new anti-discriminatory legislation, considering namely whether such provision is not too general, due to which it may be misused for discrimination purposes. Paragraph 2 of this section stipulates, for instance, that women may not be employed in work which is physically inappropriate or which is harmful to their bodies…; such general wording may be easily misused for discrimination purposes. 


� Such facts do not change anything with respect to the current legislation, under which certain forms of harassment may be considered as a criminal offense, namely if they include violence or property damage.  The question whether the victim seeks protection under civil law or not does not change anything in respect of the duty of the police to investigate the matter namely with respect to the suspicion that a criminal offense may have been committed. Most incidents of racially motivated violence occur in areas that do not fall within the material domain of the proposed anti-discriminatory legislation. Further expansion and enhancement of the Criminal Code or litigation procedures may be necessary to ensure full enforceability of right to equal treatment. This aspect is not a part of the subject matter of this proposal.





� E.g. The Czech Bar Association, The Czech Stomatological Association, The Czech Medical Chamber and the Czech Chamber of Pharmacists etc. 





� The prohibition of discrimination in access to housing may not interfere with the right to privacy and dwelling determined in the Bill of Fundamental Rights and Freedoms. Thus, it is necessary to expressly exclude from the proposed regulation of access to housing those activities whose object is a dwelling used for housing purposes (like in the case of a family renting a room in their family house to students, etc.) On the other hand, it is obvious that a vacated apartment offered for rent by a real estate agency cannot be considered as a dwelling within the means of the Bill.


� A similar provision is in Article 2 of the proposed Directive amending Directive 76/207/EEC relating to equal treatment for men and women


� In relation to women and men, unless there are exceptional circumstances, the desirable level of representation should be 50% women and 50% men.   In relation to members of different racial groups, representation should be consistent with their representation in the relevant population.  In the absence of formal data on racial and ethnic origin, it will be necessary to rely on informal sources; for example authorities responsible for housing or education are likely to have reasonable estimates of the racial or ethnic composition or their tenants or the pupils in their schools.   Recognising the difficulty of accurately determining ‚representation’ Article 5 of Directive 200/43/EC refers to ‚disadvantages linked to racial or ethnic origin‘.


� A similar requirement is in the proposed Directive amending Directive 76/207/EEC relating to equal treatment for men and women


�  It is not proposed that the criminal proceedings law should provide the basic means of enforcement of the law against discrimination; this is not to exclude the importance of effective enforcement of the criminal law including the law on misdemeanours, which directly affects rights to equal treatment.  The preference for non-criminal enforcement procedures is based on the experience in the Czech Republic of enforcement by civil and administrative law procedures and the experience of other jurisdictions where the criminal law on its own has not always offered effective redress. suggests that civil law procedures are more likely to provide effective redress.


� A special protection against discrimination based on sex in labor disputes may be found in Section 7(4) of the Labor Code: If rights and obligations relating to fair treatment of men and women in labor relations are breached, the employee concerned is entitled to demand desistance from such violation, removal of the consequences of such violation and appropriate satisfaction. There is, however, no special protection guaranteeing access to court to victims of racial discrimination or discrimination based on sex in all other relations, and the victim may only sue under the general provisions regarding protection of personality (Section 11 et seq. of Act No. 40/1964 Coll., the Civil Code)


� An employment tribunal, which hears all types of employment cases, is a panel of three persons including a legally qualified chairman and one person nominated by employers’ organisations and one person nominated by trade unions.


� Race discrimination cases in the county and sheriff courts are heard by a judge sitting with two lay advisers (who are drawn from a list of persons known to have knowledge of race relations matters).


� Under the proposed amendment of the Civil Procedure Code, a new paragraph 3 is to be inserted in Section 26, stipulating that a person seeking protection against discrimination based on race, ethnic origin and other grounds may be represented in the proceedings by an association formed under a special law (Act No. 83/1990 Coll. on Citizen Associations), whose activities specified in its articles of association include protection from such discrimination.


� At the time when this proposal was prepared, there were no known cases in which the court applied Section 133a of the Civil Procedure Code. The next amendment of Section 133a shall add thereto other discrimination grounds (racial discrimination, discrimination based on religion, creed, disability, age, sexual orientation) and shall insert a new paragraph under which the passage of burden of proof in cases of alleged discrimination based on race or ethnic origin shall also apply in matters relating to provision of health and social care, access to education and vocational training, access to public tenders, membership in employee or employer organization, membership in professional and special interest associations, and to sale of goods in retail store and provision of services.








� The term „administrative process“ does not apply to all types of process that may be identified among proceedings governed by the principle of officiality.  An administrative process (which is, as a rule, not open to public and is ended by a decision) is only one of those types. Other such processes in which the investigation is also carried our by a government body authorized to designate evidence or make substantiation thereof, are ended by unenforceable recommendations (like special types of process represented by investigation carried our by the ombudsman, which results in a proposed remedy). The application of the principle of officiality in all those matters is connected with the public interest in the most exhaustive clarification of the material truth in the matter.


� Administrative process may be currently initiated only in cases of breach of prohibition of discrimination in employment, labor laws and consumer protection.  Bodies supervising the compliance with employment laws (Ministry of Labor and Social Affairs, labor offices) and the Czech Trade Inspection only impose fines for substantiated violations; the Czech Trade Inspection does not even have an authority to investigate individual cases reported to it and bases its decisions at all times on facts found by it during its inspection of the establishment. Other areas covered by the Directive (like housing, education, health, social security and benefits) do not include any regulations relating to the authority to initiate administrative process in order to investigate the violation of prohibition of discrimination. Certain discriminatory acts may be also prosecuted in misdemeanor proceedings initiated under Section 49(1)(e) of Act No. 200/1990 Coll. on Misdemeanors.


� It may be concluded from the foregoing that specific discriminatory acts against an individual may be investigated in an administrative process only if such acts have been committed in the sphere of employment.  As to consumer protection, such acts may be investigated only in the case in which the inspectors of the Czech Trade Inspection are direct witnesses of such acts.


� Investigation of the Public Protector of Rights carried out under Act No. 349/1999 Coll. on Public Protector of Rights is not concluded by a decision but by a proposal of remedies under Section 18(2) thereof.  Evidence proposed by the Public Protector of Rights (ombudsman) is substantiated by the authorities, which are also obligated to provide information and explanations, submit files, etc.  The ombudsman is authorized to enter the offices of the relevant authorities, to inspect files, question the employees, etc.





� Similar provisions apply to the competencies of the Czech Trade Inspection, supervisory bodies in the sphere of employment or of the Public Protector of Rights. E.g., Section 4 of Act No. 64/1986 Coll. on the Czech Trade Inspection stipulates that the inspectors of the Czech Trade Inspection may enter, during the performance of their controlling activities, any establishments, check the identity of individuals, request necessary documents, information and explanations. Section 15 of Act No. 349/1999 Coll. on Public Protector of Rights stipulates that the Public Protector of Rights may enter all premises of the relevant authorities, questions their employees or inspect their files. Section 8 of Act No. 9/1991 Coll. on Employment and Competencies of Bodies of the Czech Republic in Employment Sphere stipulates that an employee of the controlling body may enter the premises and establishments of the employer, request from the employees submission of necessary documents of the employer, presentation of comprehensive reports, information and explanation.  Section 26(3) of Act No. 1/1991 Coll. on Employment stipulates that inspection authorities carrying out inspections are authorized to ascertain the identity of persons present at an employer's workplaces. 





� Arbitration involves resolution of a dispute by a third party where the two parties in dispute consent to arbitration in place of resolution by a court, with the arbitrator’s decision enforceable through the courts.  Arbitration could also have a role in resolving discrimination complaints where civil proceedings are contemplated or begun.


� If the victim wants compensation or corrective measures beyond those recommended by the agency, then it is the victim who should apply to the court.


� Fee rates are specified in Act No. 549/1991 Coll. on Court Fees, either by a fixed amount or by a percentage of a basic fee. For instance, a fee for the motion to commence proceedings in the matter of cash performance not exceeding CZK 15,.000 amounts to CZK 600 (or 4% from the value of the suit if the amount exceeds CZK 15,000); the fee for a motion for injunction amounts to CZK 500; a fee for an approved conciliation regarding an amount not exceeding CZK 15,000 amounts to CZK 300 (or 2% from the value of the suit if the performance exceeds CZK 15,000); the fee for an appeal in the matter amounts to CZK 600 (only with respect of cash performance not exceeding CZK 15,000), etc. 


� Injunctions are regulated by the provisions of Section 74 et seq. of the Civil Procedure Code. The respective motion must be decided within 7 days after the day on which it was filed.


� Current special types of injunction include, without limitation, the appointment of a guardian to a minor unaccompanied asylum applicant under Section 89 of Act No. 325/1999 Coll.


� Class action currently exists as a legal means against unfair competition (see the provisions of Section 54 et seq. of Act No. 513/1991 Coll., the Commercial Code). The reason for its application in this branch of law (i.e., in connection with violations of rights which may affect at the same time the rights of more persons in the same manner) also applies with respect to discrimination matters. The prepared amendment to the Consumer Protection Act also intends to apply this provision, under which any association whose articles of association include protection of consumer rights will be allowed to file a motion with the court demanding desistance from illegal acts. Such association may also be a party in such suit. This indicates that the future amendment of the Consumer Protection Act is to vest such right only in an association and only in filing suits demanding the defendant to desist from an act (the regulation included in the Commercial Code is broader, as it assumes that legal entities are entitled to seek the removal of the illegal situation).


� Enforceable conciliation requires approval by the court or the administrative authority. Rules of procedure do not set out sufficiently detailed rules applying to conciliation proceedings.


� If the parties assume that it is possible to resolve the dispute amicably at any stage of the discrimination trial, they may propose suspension of the trial with consequences specified in Section 110 of the Civil Procedure Code. It is recommended to regulate accordingly the suspension of proceedings before the body investigating discrimination.








� The Council for Equal Opportunities of Men and Women was established at the Office of the Government of the Czech Republic pursuant to the Resolution of the Government of the Czech Republic No. 1033 dated October 10, 2001. Due to the fact that the members of the Council are to be appointed and its secretariat established until December 31, 2001, the Council has not started yet its activities. Competencies of the Council are defined by its statute, which stipulates its tasks namely with respect to the preparation of policies and coordination of projects of various ministries directed at the promotion of equal opportunities of men and women.





� The amendment to the Civil Procedure Code that is currently being prepared proposes to determine that a party to the proceedings in matters relating to protection against discrimination based on race, ethnic origin, religion, creed, disability, age or sexual orientation may also be represented by an association established under a special law (Act No. 83/1990 Coll. on Citizen Associations), whose objectives specified in its articles of association include protection against such discrimination.





� Such authority of the independent body should not restrict in any case the activities of any existing body that is currently publishing information or providing general or special recommendations on discrimination matters. It is assumed that if such body starts cooperating, in course of the research or investigation, with another body, such bodies will publish joint reports or recommendations.





� The same regulation applies, for instance, to the responsibility of the Public Protector of Rights under Act No. 349/1999 Coll. on Public Protector of Rights. Pursuant to Section 23 of this Act, the Public Protector of Rights (ombudsman) is obligated to present to the Chamber of Deputies until March 31 of every year a summary report of his activities.  A copy of such report is sent at the same time to the Senate, President of the Republic, to the government, ministries and other regulatory bodies with statewide competencies and the report is also published in an appropriate manner. Under Section 24 of the Act, the ombudsman submits to the Chamber of Deputies at least once every three months a report on his activities and on matters that have not been sufficiently remedied despite the application of the procedure specified in Section 20. The Chamber of Deputies reviews the reports and information submitted by the ombudsman, who may attend the meeting of the Chamber of Deputies or of its relevant body which discusses matters falling within his competencies.  If he asks for the floor, it shall be granted to him.








