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The draft of the new Aliens Act: Tighter Rules for All

Abstract:

At the beginning of May 2013, after more than tveans of preparations, the Ministry of the
Interior of the Czech Republic submitted for puldtmnsultation, its conception of the new
foreigners’ legislation. Three new separate actsapproved by the Government and
Parliament, would substantially change the curtegal regulation of stay and residence of

foreigners from the EU as well as from so-calldditicountries.

**%

Who will be affected and how by the draft of thevikliens Acts which the Ministry of the
Interior wants to pass by 2014? By wayilbfstration, there should be around 60 grounds for
rejection or refusal to extend residency insteathefcurrent 20; landlords could be fined up
to CZK 50,000 for failure to register with the pmiany EU citizen who lodges with them, or
the permanent residence permit should no longeriggcexisting guarantees. The following
short texts, written by lawyers of the Consortiufriviigrants Assisting Organizations in the
Czech Republicoutline the main changes for immigrants and thogech citizens affected
by the draft new legislation. If you disagree witlese amendments, support the declaration
of the Consortium: WE ARE REJECTING THE NEW ALIEMET.

What would the new Aliens Acts tighten for:

« non-EU citizens in general

+ applicants for and holders of permanent resideecaits
« non-EU citizens on the labour market

+ EU citizens,

» family members of the Czech citizens?



Changes for non-EU citizens: the thousandth-and-fst reason to cancel or reject a
residence permit

From visa to residence — no longer

The draft legislation comes with a radical changeirtroduces the so-called “national visa”.
This new visa type will no longer make it possitdeapply for the residence permit on the
territory with the long-term visa (type DJhe new visa type grants limited temporary
residence (up to a maximum of 1 year) and requiresubsequent departure from the
Czech Republic In other words, the new visa is only for thodgovwdo not want to stay in
the Czech Republic long-term. Yet, despite previmasnisesijt won't be easier or faster to
acquire this new “one-off’ visa type

Tightening of long-term residence permits

According to the draft legislation, whoever wardome to the Czech Republic for business
or work for longer periods, will have to apply fitve long-term residence permit directly. The
draft laws make more stringent proof of income dtircategories of immigrants, including
students and reuniting family membeBusiness people and employees can expect
substantial tightening Enterprises by migrants or the employment of em¢g would be
based on so-called “cards”. The employment of pghlalified migrants will continue with
“blue cards” (so far only few of them were issudgidch request for employment, including
lower-qualified jobs, will require arduous substatidn of education and abilities regardless
of the employer’s requirements.

Businesses of foreigners should be egregiouslytduniThe right to conduct business would
only be permitted to foreigners who wowddbstantially invest in the Czech Republion
the basis of a “credible and feasible” business.pkurthermore, in case of companies the
ministry would verify whether théoreigner truly and significantly contributes to the day-
to-day running of the company Last but not least, the businessman would hapeaee his

or her knowledge of the Czech languageTherefore, it is quite obvious that the ability o
non-EU citizens to conduct business in the CzeqgbuBle is being completely severed from
the generally freer conditions for businesses esdlgrapplied until now.

Cancellation and rejection of residency

The residence permit can be denied/not extendezittad only in those cases expressly
stated in the law. The current legal regulatiorogmizes around 20 cases, the new draft law
would increase this total to 60. It is, therefariear the chances to acquire a residence permit
will be reduced and retaining one more difficulb Mustrate: one of the grounds for the
cancellation of a long-term residence permit, idolg one issued for family purposes, would
be the fact that the family files an application ¢hild benefits Any late paymentson taxes



or insurance constitute anothreason for cancellation of any residence permit, rluding
the permanent residence permit

The draft law also takes into account the possigsliof denying or canceling residency for
reasons outside the control of the applicant, latg.payments of his or her employer’s taxes
or insurance.

Permanent residence permit - any guarantee?

Around 220,000 foreigners with permanent residepeenits live in the Czech Republic.
Most of them come from outside the EU, in particllkkraine, Vietnam and Russia. The
permanent residency is quite a specific residetatess It allows for unlimited access to the
labour market, business and all social benefitslaing for example the building savings
schemes). It also enables travel within the Scheragea and simplifies possible relocation
into another EU member state.

If the foreigner proves his or her income at leagtals the amount of the minimum living
wage or housing costs, he or she is usually allowdsting his or her family. The permanent
residence permit can only be cancelled due to iausemisdemeanour or in cases when the
foreigner resides more than one year outside the Migrants with permanent residence
permits can live in the Czech Republic without niegbns (apart from the right to vote) and
do not have to be concerned with visits from gorent officers or police more than Czech
citizens.

The draft of the new Aliens Adegrades the status of foreigners applying for perament
residence permit and those already holding it, in the followingysa

+ The permanent residence permit could be canceltedhe grounds of any late
payments or penalties of the foreigner (in cont@ain with the EU law). The
Ministry of the Interior should have an online asxdo the databases of financial
offices of the Czech social security administration

« The possibility to bring and live together with fdyrmembers in the Czech Republic
would be reserved for wealthy foreigners who cquidve the net minimum income
(excluding any state benefits) of CZK 15,400 (fdadily member), CZK 22,000 (for
2 family members) and CZK 28,600 (for 3 and mommifa members). Thus, most
migrants would have to postpone their family livedil obtaining citizenship.

« The issuance of a permanent residence permit ty éoreigner (aged 15 and more)
would also depend on the intelligence servicethefintelligence services declare that
they have classified information proving a foreigrie be dangerous, his or her
residence and the residence of his or her familylavde prohibited without further
explanation. The foreigner would have no chanceetoew this information or to
initiate a legal challenge in court.



New controls on labour market for non-EU migrants

Migrants are being systematically pushed out frdra tabour market. The number of
employed migrants holding the work permit droppeadnf 130,000 to 30,000 between years
2009 and 2011. Non-EU citizens need work permindee part-time jobs. The permits are
issued only after submitting the verified proofemfucation (even if it is not required by the
employer) and for very short periods, e.g. six rhentthe entire process needs to be
constantly repeated. Any mistake in the complexgse of applying for a work permit made
by the foreigner or the employer could be punisiveétd a minimal fine of CZK 250,000 and
an administrative expulsion of the foreigner fortop5 years. The green cards, which were
supposed to bring the promised solution, brought orore complications to the system and
are almost never used.

Although the Czech economy evidently needs foregnthe draft of the new Aliens Act
proposes further restrictions of the access of foreigners tothe labour market:

+ Instead of the current single filter (the work pésmissued by the labour offices),
there should be three filters:

1. The right of the Ministry of Labour and Soc#fairs to remove the job from the
Central Registry of Available Jobs (under Sectiofb f the Employment Act),
2. The binding opinion of the Labour Office (und@ection 40 para. 2 letter c) of the
draft of the new Aliens Act), and 3. the overalbtp(under Section 403 para. 3 of the
same draft), whereas all three filters would bdiadmat once.

« The period for testing the possibility to occupy finee position by any job applicant
should be extended from the current 30 to 45 days;

« The business trips of foreigners beyond the disiricthe work permit should be
prohibited,;

+ Besides notification obligations with the Labourfi®d, employers would have to
report certain facts also to the Ministry of théehior, again under the threat of a fine
of up to CZK 50,000 (see Sections 231 and 241 pacd.the draft of the new Aliens
Act).

The entry visa for small businesspeople would myés be issued. The residence would only
be granted to businesspeople investing a largeuatmaf money and those foreigners who
already reside in the Czech Republic and wantdd st business. (These people, however,
would be prohibited from being employed and runrarfgusiness at the same time).

Changes for EU citizens — an obligation to get a sedence permit
EU citizens and citizens of some other states @vgtzerland) can currently reside in the

Czech Republic freely for any period of time withdwaving to obtain a residence permit.
Mostly citizens of Slovakia, Poland and Germany atgrently residing in the Czech



Republic on this basis. At present, they have anlybligation to notify the police about their
place of residence, and this obligation is usuallifiled by their landlord.

If the EU citizen does not violate the laws in a@&s manner, he or she does not need to fear
officials or the police more than Czech citizens.

The Ministry of the Interior now proposes degrade the status of the EU citizens the
following manner:

« The EU citizens would have to obtain a residenaenpgefrom the Ministry of the
Interior for astay longer than 3 months. It is the first time in history that Slovak
citizens would need to have a residence permiiendzech Republic;

« EU citizens without a valid residence permit cobddfined. If they refuse to leave the
territory they could beplaced in the detention centre for up to 18 months (even
children under 15 years could be placed in therdiete centre for up to 90 days);

+ The residence permit of EU citizens (aged 15 andemwould depend on the
intelligence services: if the intelligence serviadsclare that they have classified
information proving a foreigner to be dangerous, risidence of an EU citizen would
be prohibited without further explanation and withoca chance to review this
information;

« A submission ofproof of accommodation should be one of the conditions for
obtaining a residence permit. This requirement, éx@x, is often problematic for
foreigners to obtain because landlords are afraickign for foreigners with the
respective authorities. Needless to say EU lawidgrmember states to require proof
of accommodation from EU citizens;

« Any person providing accommodation for an EU citiz@.g. a student) without
notifying the police within 3 days could be fineg 10 CZK 50,000;

« Family members of EU citizens would be forbiddenstdomit applications by mail
and would, therefore, have to queue in front of dfikces of the Ministry of the
Interior that are usually located only in regionities.

Reversed discrimination: less rights for family mernbers of the Czech citizens in
comparison to family members of EU citizens

All mixed couples (whether married or not) are athg suspected by the officers of the
Ministry of the Interior and Foreigners’ Police lmdiving a fake relationship or “relationship
of convenience” — motivated only by the chance ¢t the residence permit in the Czech
Republic. All families, even those with childrengascreened. The Foreigners’ Police visit
their homes, check where they sleep and ask neightdzat they think about the relationship
in question. These couples have to attend sepatateiews where those who are married are
questioned, for example, about the color of thethes at their wedding. Differing answers
only confirm any suspicions, which leads to demflthe residency. During this inquest,
which often takes months or even years, the foezigginot allowed to work, is not covered
by the public health insurance and, moreover, thec spouse loses his/her entitlement to



social benefits. The proceedings take place twedginat first, on the temporary residence
permit, and aftetwo years on the permanent residence permit.

Even though the harassment of mixed couples has d&réeized by the Ombudsman and the
courts,the Ministry of Interior now proposes further tight ening of the existing rules

* The new draft re-introduces so-callesersed discrimination, where family members of
Czech citizens would have fewer rights than pastradrforeigners, the latter who are
under the protection of EU law: e.g. the Ukrainsgouse of a Czech citizen would have a
worse status than the Ukrainian spouse of a Slawakitizen residing in the Czech
Republic.

* The foreign spouse would have no right to remairthi@ Czech Republic during the
proceedings and he/she may be forced to wait ®d#cision in his/her country of origin
(which would on the other hand make proving singegf the relationship impossible).

* The application for the residence permit of theusgoof the Czech citizen could be
denied for entirely vexing reasons, e.g. if helg g the past lost his/her job or broke up
with his or her previous partner;

* Both partners would have to answer all the officqtestions, even if the answers could
lead to criminal prosecution, which is inconsistemith the prohibition of self-
incrimination guaranteed by the Constitution. Aejyusal to testify would automatically
mean rejection of their application.

e The resident status of the spouses of Czech c#tineruld depend on the opinion of the
intelligence agencies: if the intelligence servicdsclare that they have classified
information proving a foreigner to be dangeroug tbsidence of the spouse would be
prohibited without further explanation, and with@uthance to review this information or
to initiate a legal challenge in court.

NEWS:

The Ministry of the Interior decided not to procesith the draft of the new Aliens’ Act this
year due to the large the number of amending padpd/ various actors. The Ministry will,
however, submit minor amendment of the current &ctResidence of Foreigners due to an
obligation to transpose the EU legislation. Find more information heréCzech only).



