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Families know no borders I — Who is a family in Slovakia?
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Abstract:

Forms and compositions of family have become quégable over the past decades. In
Slovakia more and more families nowadays includmilfa members who are foreign
nationals. The article outlines who is considerddraily member in different situations for
purposes of family reunification in the territory the Slovak Republic. Paradoxically, the
family members of Slovak nationals do not enjoy #aene level of rights in the Slovak
Republic as family members of EU citizens of othmamber states. In many cases, definition
of a family is too narrow compared to demands efrdal life. The article argues that children
born out of the wedlock to a parent who is a tloodntry national are discriminated against,
since parenthood of a Slovak child is not consideresufficient reason to claim residence in
Slovakia. The article also describes some of thasmes adopted to prevent fraud and abuse
of family reunification claims by foreign nationaks.g. marriage of convenience. At last, the
text deals with the positive practice where Slowépublic facilitates access to family

reunification of beneficiaries of international feotion, including of subsidiary protection.
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Family asa Slovak traditional value

Traditionally, in the Slovak Republic, family is msidered a basic element of protection in
society which is highlighted also in the Slovak Swtionl. The Act on Family2 reiterates
the importance of marriage as a unique contracalationship possible only between a man
and a woman on which a family is based. The mampgse of the marriage according to
Slovak legislation shall be foundation of a famalyd proper upbringing of children.

Although family is legally and strictly understo@d a nuclear family, family relationships
recognised by law are much broader. Family inclugdatives in direct ascending and
descending lines, indirect relatives, such asrgisliand their children regardless of whether
they are whole- or half-blooded, spouses, and opfgsons in a family or family-like

! Art.41 of the Constitution of the Slovak Repubo. 460/1992 Coll.
Basic Principles — Articles 1 — 4 of the Act No2®&05 Coll. on Family.



relationship where a loss suffered by one wouldlyectively suffered by another as his/her
own loss.3

The Constitution and the Act on Family presume thatiety shall provide for broad
protection of all forms of family and of marriag&ccording to Article 41 of the Constitution
children born inside or outside of the wedlock hageal rights.

In fact, even in such a traditional society, sushiraSlovakia, families are nowadays quite
often formed based on partnership other than nggnahich factually provides equal basis
for the foundation of a family. However, Slovak ildgtion does not define partnership; it

neither provides for the possibility of its offitieegistration. On the other hand, legislation
recognises a partner as a person in family or fahki¢ relationship if a loss suffered by one

would be objectively suffered by another as his/bem loss. Partnership of unmarried

couples is therefore not protected by law in Sliwvakually as a marriage, due to lack of any
registration procedure and lack of single methogylior proving its existence.4

Familieswith a foreign element

Since families grow out of their traditional defions, they also do not limit themselves to the
territory of a single country. Many families corisef members who have different state
citizenship. In order for family members to effeely enjoy their right for family life, their
physical unity is normally required. The presentdooeigners on the territory of a certain
country is regulated by law; therefore, life of iies with a foreign element is conditioned
by legal immigration rules. In the following chagstel will briefly discuss the legal regulation
influencing family life in the territory of the Skak Republic.

As of the end of 2012 there were 25.0195 third tgunationals6 residing in the Slovak
Republic. Although the precise breakdown of thisnbar according to residence reasons is
not yet available, taking into account numbers frar@vious years, it can be estimated that
foreigners residing for family reasons presentealiibne third of this number. In 2011 there
were 7.1227 third country nationals residing inv@laa for reasons of family reunification.
Most frequent countries of origin represented wdigaine, Vietnam, Russian federation,
China, South Korea, United States of America, $emdiacedonia and Croatia.8

Definition of persons of the same kinship is cored in the Section 116 of the Civil Code No. 4G4 Zoll.
Practice varies in form — in some cases civicstegiat municipal office issues a document centifya
partner relationship and their living in the saneeidehold, in other cases civic registry officetfiis case
also office of notary) only verifies the authertiyodf the signatures on their declaration on o&ibwa their
partnership.

Statistical Overview of Legal and lllegal MigratiQ012 — Presidium of the Police Force - BureaBartler
and Alien Police, pg. 12.

Third country national refers to a foreigner whaot a citizen of EU member state.

Eurostat: All valid permits by reason, length afiglity and citizenship as of 31 December of eaghry-
annual datdmigr_resvas). http://appsso.eurostat.ec.europa.eu/nui/setupMoalifieL ayout.doThe overall
number of valid permits for third country nationaisSlovakia as of end 2011 is 23.425, out of thimber
7.122 were reported as permits for family reasons.
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Definition of a family

The broadest definition of the reasons for famdynification is contained in the section of
the law actually regulating the tolerated resident@erated residence shall be basically
granted to any family member of a Slovak citizeb), &tizen, or a foreigner if it is necessary
for respect of his/her right for privacy and famlife. As explained above, this form of
residence is meant for those foreigners who carulfit conditions for being granted
permanent or temporary residence, yet their fafifiyrequires presence on the territory of
the Slovak Republic. Quite often the reason forfodilling conditions for obtaining higher
form of residence is the lack of documentation. ta other hand, as | will later reveal, it
may also be the result of the fact that they fatlaf the strict definitions of family members.

If sponsor is a Slovak citizen with permanent resie on the territory of the Slovak
Republic, his spouse, children and dependent vektin direct line shall be granted
permanent residence.9 If a sponsor is a third cgurational with permanent residence in the
Slovak Republic, only his minor children shall bearged permanent residence. The same
applies if a sponsor is not directly a parent bytesson entrusted with personal care for a
child. However, for acquisition of permanent resicke children shall be younger than 18
years of age and unmarried. Children of a sponkterdhan 18 years of age can acquire
permanent residence only under the condition tiet aire dependent and unable to take care
of themselves due to long term unfavourable heatiditions.

Other family members of the third country nationalgh temporary residence or with
permanent residence in the territory of the SloR&public may, for the purpose of family
unity, acquire temporary residence. The definibbiamily members for this reason includes
a sponsor's spouse, children and parents of thesepoor of his/her spouse. Certain
limitations are nevertheless presumed by the leigsl. Married couples shall be at least 18
years of age. Children shall be unmarried and yeutitan 18 years of age or dependent and
unable to take care of themselves due to long tenfavourable health conditions.
Dependency is also a precondition in case of pahb lack appropriate family support in
the country of origin. Third country nationals wittmporary residence for the purpose of
studying cannot act as sponsors for their parents.

Family members of EU citizens

As | have already mentioned, residence regime wilfamembers of the European Union

citizens is regulated separately. For this purptzse,also provides for a separate and more
inclusive definition of family members. A family mber shall be understood as the third
country national who is (a) a Union citizen's sgguyb) his/her child younger than 21 years of
age, his/her dependent child and dependent chilolréris/her spouse; (c) his/her dependent
direct relative in descending or ascending line amch a person of his/her spouse; (d) any

and Alien Police, pg. 12.

°® Note: A child born to a Slovak citizen aquires\&lk citizenship by birth.



other family member who is a dependent personerctuntry of his/her origin; (e) any other
family member who is the member of his/her hous#h@) any other family member who
depends on his/her care due to serious health meag) his/her partner with whom the
Union citizen is in a permanent, duly certifiedatednship.10

This broader definition of family members is theuk of the transposition of the mandatory
provisions of the Directive 2004/58/EC11. The Direz indeed regulates the right for family
reunification of family members of the EU nationaire favourably. However, it only
applies to family members of Union citizens who mag or reside in a Member State other
than that of which they are a national. Family membof EU nationals are entitled to reside
together with an EU national on the territory o tBlovak Republic, and provided that they
fulfil other conditions presumed by law after fiyears of this residence, they can acquire
permanent residence.

This more inclusive definition of family membergwever, does not automatically apply to
family members of Slovak citizens. It is only agplble under the condition that a third
country national has had a previous right of resiéein another Member State in which also
a Slovak citizen has had the right of residencd, the third country national is returning to
reside in the territory of the Slovak Republic @njng the Slovak citizen in his/her residence
back on the territory of the Slovak Republic. IEbbvak citizen and his/her family member
did not previously have the right of residencehia same member state, this more favourable
definition cannot be applied. The definition of igzlmmembers, which is applicable in these
cases, is the one which enumerates only spousdspendent relatives in direct line as those
entitled to be united with their Slovak family meenb. Many other family members of
Slovak citizens, e.g. parents and children whonatedependent, registered partners or other
family members who live with Slovak citizen in tkame household, are thus excluded from
the right to family reunification with the Slovakizen. The only applicable institute foreseen
by law for them remains the tolerated residence.

The conclusion is that the Act on Residence of igaers regulates the conditions for
residence of family members of EU nationals moke@t@ably compared to family members
of Slovak citizens. Such legal regulation is distnatory towards Slovak citizens and their
family members who cannot establish their famifg in the Slovak Republic because their
relationship falls out of the narrow definition t&mily members. This situation may even
lead them to formally settle down and acquire rightesidence first in another Member State
and then return to Slovakia in order to evade iste Slovak immigration rules and to

invoke an application of more favourable ruleshe Directive 2008/58/EC in the territory of

the Slovak Republic.

19 gection 2 paragraph 5 of the Act on Residenceodigners.
1 Directive 2004/58/EC on the right of citizens @etUnion and their family members to move and eesid
freely within the territory of the Member States.



Quite often this situation is applicable to a tho@lintry national who is a parent of a child
who is a Slovak citizen. Since a child is born oluitvedlock, this parent is neither a spouse
nor a dependent relative in a direct line of a 8loeitizen. It is actually the child who is
dependent in this case, but his/her parent whottard country national will not find any
provision in the Act on Residence of Foreigners alvhivould entitle him/her to legal
residence in the territory of the Slovak Repubficorder to exercise his/her parental rights
and duties. Thus, children who are Slovak citizbosn out of wedlock are discriminated
against regarding their right for parental caregfarent who is a third country national. The
fact that parenthood of a Slovak child is not defiras a sufficient legal ground for acquiring
residence is sometimes explained by fear of ablifeese grounds by foreigners.

Family of convenience?

Slovak immigration rules contain provisions whicimato prevent also the abuse of

provisions establishing marriage as the legal gidonresidence. This negative phenomenon
Is referred to as a marriage of convenience. Maeriaf conveniencel? is defined in the law
as a marriage concluded with the purpose of oligitiie residence in the territory of the
Slovak Republic. The Family Reunification DirecthBleaves it open for Member States to
adopt measures to fight against abuse of rightdraard, notably against marriages of
convenience contracted for the sole purpose ofyergothe right of free movement and

residence.

On the contrary to the definition contained in theective, the Slovak definition of the
marriage of convenience leaves out the requirentleat the purpose of obtaining the
residence shall be the sole purpose of the mamitahgement. Leaving out this requirement
may lead to a more extensive application of theceph of the marriage of convenience;
therefore, it cannot be understood as an intentibthe legislator. The interpretation in
conformity with the EU Directive requires that @rtains a sole purpose. In my opinion, one
of the purposes why a couple, which involves atbmuntry national, decides to marry is the
fact that partnership of unmarried couples is ®abgnised by law as a reason for granting
residence. Thus, one of the purposes for concluaiagiage is actually obtaining a residence
which enables a couple to lead a normal family lifieSlovakia. All circumstances of
individual cases must be considered and taken awoount with great caution when
concluding that the exclusive reasons for conclganarriage were fraudulent.

If a police authority believes that the marriagefi€onvenience, it may refuse to grant, renew
the residence or revoke the residence alreadyegtaittmay even lead to the removal of a
third country national who fraudulently acquiredidence in this manner. Of course, not all
marriages which involve a third country nationablslioe investigated in order to establish
that they are not of convenience. In practice, prasumes that marriage is genuine unless
proved otherwise. In order for police authoritystart an examination of the genuineness of

12 Section 2 Subsection 1 letter o) of the Act oniRewe of Foreigners.
'3 Council Directive 2003/86/EC of 22 September 2683he right to family reunification.



the marital relationship, there must be some goeasans for suspicion that it is of
convenience.

In immigration case fraud is usually suspectedrendide of the third country national who

marries a sponsor. He/she is suspected to lackairge intention to lead marital life, and

desires solely to acquire a residence. When examiwhether a marriage is of convenience,
the purpose for concluding the marriage shall besstigated with both spouses. In my
opinion, fraudulent intentions of one the spousesrmt enough to define as a marriage of
convenience. If at least one of the spouses togkdérn marital vows with the genuine desire
to marry, it may not be concluded as a marriagearfvenience. The legal regulation of

marriage of convenience shall be understood as asune for fighting against abuse of

immigration law. Marriage is a bilateral contradtuelationship which is regulated by the

institutes of the family law. If one of the spou$es been tricked into marriage by fraudulent
behaviour, it is up to the spouses to decide wigt wish to do about the situation.

In practice, there were several cases where marreg been scrutinised by the police
authority and questioning was insensitively dirdctmerely towards the sexual life of
spouses. Based on the interviews with both spomiseas concluded that the marriage has
been concluded of convenience and spouses wesedefamily reunification.

Families of beneficiaries of international protection

Beneficiaries of international protection and thi&@mily members are not excluded from

benefits of the Family Reunification Directive.14ély are provided with more advantages in
accessing their right to family unity in the Slovakpublic. What is noteworthy in the case of
the Slovak Republic is the fact that it does ineldmneficiaries of subsidiary protection and
their family members and provides them with theatiteent comparable to recognised
refugees. Asylum seekers are, of course, excluaed family reunification processes, since
they are waiting for the result of the examinatidriheir asylum application and for decision
enabling their settlement. Asylum seekers may, weweecome reunited with their family

members thanks to application of the Dublin 1l Ragan.15 Once authorities find out there
is a nuclear family whose members are scatteredhiious states, according to the Dublin
policy, family shall be reunited and their asylulaims examined in one responsible Member
State.

Provided that they apply for temporary residencthiwithree months from recognition as a
refugee, his/her family members (a spouse andrefm)dshall submit only their valid travel

documents and documents certifying their familyatiehship with a sponsor. They shall be
excluded from the need to certify their financiaverage, accommodation and integrity. They

4" Council Directive 2003/86/EC of 22 September 2683he right to family reunification.

> Council Regulation (EC) N843/2003c0f 18 February 2003 establishing the criteria amechanisms for
determining the Member State responsible for examgian asylum application lodged in one of the Memb
States by a third-country national.




are exempted from these obligations also in sinatvhen applying for a national visa in
order to arrive to the territory of the Slovak RBfpeiin order to reunite with a sponsor. In
other respects, the residence of family membeflseaéficiaries of international protection is
governed by the same legal rules as in case olyffanembers of foreigners with permanent
(recognised refugees) or temporary residence (lxégreds of subsidiary protection).

The article has been written as part of the project Migration to the Centre supported by the by
the Europe for Citizens Programme of the European Union and the International Visegrad
Fund.

This article reflects the views only of the author, and the Commission cannot be held
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