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Abstract:

In order for a family to enjoy family life, all itemily members shall be entitled to some form of
right of residence in the same territory. In ca$eSlmvak citizens the right of residence is
indisputable, however; foreign nationals must oftgdhl different legal conditions, certify it with
number of documents, apply for residence and eaigthy periods before decision is taken and
the right granted by Slovak authorities. The agtidescribes some positive practices as well as
difficulties faced by foreigners when applying family reunification residence in the Slovak
Republic. It also outlines the scope of the righitached to the different forms of residence of
foreign nationals. Among other issues, it drawsrdibn to the proposed change of the law which
as of £ December 2013 aims to divert from current goodttira according to which foreign
nationals with temporary residence for purposeaofify reunification may enter labour market

immediately without a work permit.

*k%

Form of residence deter minesthe level of rights

The legislation in the Slovak Republic guarantdes right for family reunificatioh for third
country nationals who can show that they fulfil diions prescribed by law. Family unity may
be a reason for acquisition of permanent, tempooartylerated residence. For family members
of EU nationals, the legislation provided for a mdiavourable set of rules for family
reunification. However, they are not necessarilpliapble to every family member of Slovak
citizens. The specific regime applicable to fammigmbers of EU citizens as well as of Slovak
citizens was discussed in the previous arficle.

1 Acton Residence of Foreigners N0.404/2011 Gudites: "a police unghall grant residence permit to a
foreigner who..”.

2 If you wish to read more about who defines agildk for family reunification and about generajdé context of
protection of family life in Slovakia, please, readicle “Families Know No Borders — Who is a Famiih



Per manent residence

Permanent residence is the highest form of resalémrcthird country nationals who are family
members. It is initially granted for five years aaiter four years of duration it can be extended to
indefinite time. Permanent residents have almogalegghts as a Slovak citizen. Foreigners with
permanent residence have right to conduct busitessg employed without a need for work
permit, enroll in public health insurance or in edftion under the same conditions as Slovak
citizens. After four years of permanent residemegshe shall apply for permanent residence for
indefinite time. However, if the family relationghis based on marriage, the marriage must exist
at least five years since obtaining first resider@enerally after 8 years of permanent residence,
he/she may apply for a Slovak citizenship.

Temporary residence

Temporary residence by definition is more time-tediand it is dependent on the duration of the
residence of a sponsor. Temporary residence forehgon of family unity shall expire together
with the validity of sponsor’s residence. If a dhitaches age of maturity or when a marriage
dissolves, family reunification temporary residesball be revoked. On the other hand, a family
member of a sponsor may apply and acquire autonsmight of residence for a different
purpose. The maximum duration of temporary resideioc family reasons shall be five years,
but in practice it is rarely granted for more thh months after which a foreigner applies for
renewal. After five years of continuous residerteepporary residence may be changed to long-
term (permanent) residence with duration for inaiéditime.

The current legal regulation of their access to legment, self-employment and conducting
business in the Slovak Republic represents a goactipe. Upon the immediate acquisition of
temporary residence, the temporary residents mgggenin business or be employed without a
need for work permit. This good practice, howeweay soon be altered. In May 2013, Ministry
of Interior in cooperation with the Ministry of Labr, Social Affairs and Family introduced an
amendment to the Act on Services of Employment Wwipioposes return to the old practice of
only allowing family members to access employmeithiw first 12 months of their residence
based on work permits. Work permits shall be issbiedhe Labour Office while taking into
account the situation on the labour market. Onlgrahe first 12 months of residence, the law no
longer requires a work permit. This amendment igetuly under legislative process and, if
approved in Parliament, it shall become valid ag®bbecember 2013. Ministries are currently
debating with the need to protect Slovak labourkeiar

Currently, the legal regulation that regulates #meoliment of family members of temporary
residents to public health insurance system islpno@itic. Unless they are economically active

Slovakia?” by the same author.



(employed or conducting business) in Slovakia, tkapnot participate in the public health
insurance scheme. The only possibility for thentoiontract themselves with private health
insurance. Participation in the private insurance schemeaises of family members with health
risks identified may be unreasonably expensivevenempossible.

Tolerated residence

Tolerated residence is a form of residence enswafgty net for those family members for
whom it is not possible to fulfil conditions for t@ning permanent or temporary residence, yet
their family life requires presence in the terytaf the Slovak Republic. The law requires that
the family member shall not present a threat teestacurity or public order. In theory, tolerated
residence is designed in a manner in order to affealternative form of residence for those who
cannot be granted higher form of residence. Intm@chowever, the police authority is rather
reluctant in granting this form of residence. Omsnaccasions the Ministry of Interior presented
in its official positions that the tolerated reside is not to be considered a regular form of
residence, but only a registration of foreignerowatherwise would be deportédihe fact that
Slovak authorities consider tolerated residencea ahort-term interim form of residence is
reflected in the regulation of its duration andawal. Tolerated residence shall be granted for
inevitable time, maximum for 180 days with possibilof renewal, if necessary, for another
maximum 180 days. Regardless of the fact how lbegdlerated residence may be, according to
Slovak law the length of its duration does not endtically lead to qualification of a foreigner
for higher form of residence. Holders of toleratedidence are explicitly ruled out from the
possibility of acquiring a long-term residence.

The scope of rights directly connected with theertaled residence for purpose of respecting
family life is rather limited. Family members witiolerated residence may access to labour
market from the moment of obtaining their resideand without requirement of a work permit.

During tolerated residence he/she is prohibitednfroonducting business. Access to health
insurance is only secured if they are employedemilse only private health insurance is

applicable.

Application for family reunification in Slovakia®

3 Only one insurance company offers this type sfifance to foreigners.

4 Explanatory reports to legislative proposal & #tt on Residence of Foreigners and of its amentsne

5 A family member shall submit documents not oldemtl®0 days which certify his/her family relationshi
with a sponsor. Of course, some documents issudldebgivic registry office cannot by its natureymeinger than 90
days, such as a birth certificate. If a foreigreeplder than 14 years of age he/she also needsbtnitsdocuments
certifying his/her integrity from country of origiand from all country in which he/she has takertheresidence.
The sponsor is obliged to show sufficient financegources for residence, provision of accommodatditd in case
of minor children consent of both parents with figmieunification on the territory of the Slovak Rdgic.
Accommodation shall be common for a sponsor andhdrisfamily member. Financial resources shall be
demonstrated by a sponsor in the amount of subsist@inimum for each month of residence, which at the time of



The advantage of the Slovak regulation of the famiigration is that it does not require any
specific duration of residence of a sponsor forfamsily reunification. The Slovak Republic also
does not require waiting periods, requirement ablst and regular resources of a sponsor or any
integration measures.

Family members may apply for residence abroadSibeak embassy. In this case, if residence is
granted, an embassy will inform the family membaowghall arrive to the territory of the Slovak
Republic in less than 180 days. He/she shall de¢leher taking up of the residence in Slovakia
to immigration authorities which will then issuelacument certifying his/her residence. Slovak
embassy may also issue a national visa, if it eegary for a foreigner to arrive to the Slovak
Republic to take up his/her residence. The validityational visa is usually up to 90 days and
other member states respect national visa withrsfimee consequences as granted residence. Its
holder may stay in their territories for the duvatof maximum 90 days within half a year.

Another advantage is that family members may alsonst their application at the police
department in the territory of the Slovak Repulpliovided that their residence is authorised. In
practice, however, the application for residencehim territory of the Slovak Republic is often
obscured by the lengthy procedure in which decisibaut granting first residence is made. In
family reunification cases, the law requires ttet procedure shall normally take up to 90 days.
In reality it usually takes a little bit shortehi$ affects third country nationals for whom visa i
not required as well as those who acquired visa ditration for 90 days or less. According to
the law, submission of a request for first residedoes not itself authorise the residence on the
territory of the Slovak Republic. Thus, if a poliaathority has not taken up decision within the
time for which their visa is not required, or befaxpiration of their visa, they must leave the
country once their legal title for residence islowger valid. If the residence is granted, they may
arrive back to the territory of the Slovak Repupliwt since they possess no document that
certifies their residence, they must again applyvisa in order to enter the Slovak Republic
repeatedly.

writing this article is 194,58 eur monthly; maximumvelvefold of the subsistence minimum. For a micbild
sponsor shall demonstrate only a half of this arhoun

Administrative fees shall be paid in a forfrstamp which must be submitted together with agapion.
For temporary residence application in the polizgien a foreigner shall provide 132,5 Eur in stamphile at an
embassy it was 135 Eur. For renewal of temporasidemce only 66 Eur shall be paid. For permanesiteace
application submitted at the police station a fgmer shall provide 165,5 Eur in stamps, while atarbassy it was
170 Eur. In order to submit application for tolectresidence, police authority requires 99,5 Eur 23 Eur for its
renewal. The issuance of the document certifyirsgdience costs 4,5 Eur and application national fasgurpose of
arrival in order to take up one's residence isEb In some cases law excludes an applicant fragmentof an
administrative fee for humanitarian reasons as wasglidue to dependency or insolvency of an appliddolice

authority may also uplift requirement to pidne fee for the sam®asons.



The requirement of visa for arrival to the SlovagpRblic in this case would affect also third

country nationals who come from a visa-free couniigcording to Schengen rules they are
authorised to reside on the territories of the memsates without visa for 90 days within half a
year. Having exhausted their time for residencénauit need of visa, they may usually return
again to the territories of EU member states witlmaed for visa only after lapse of three months
since they had left. If they wish to arrive backlieg they may have to apply for visa for the

purpose of arrival to the Slovak Republic to bettigir residence.

The approach of the legislator is different in casérenewal, change of type or purpose of the

residence. In these cases, if a third country natisubmitted his/her application no later than the

last day of his/her granted residence, his/heh&urtesidence is considered as authorised until the
decision about his/her application is taken. Thia favourable solution, since it does not require

a third country national to leave from the terytof the Slovak Republic.

Horizontally relevant consider ation

Family reunification Directive imposes an obligafimn member states to take due account of
the nature and solidity of the person’s family tielaships, the duration of his/her residence in the
Member State and of the existence of family, caltiand social ties with his/her country of
origin and therefore, a case-be-case approach pBedp This horizontal consideration with
regards to right of residence was also specificedlyalled by the European Court of Justice
(referred to as ECJ) in C-540/03. According to Etb& mere reference to Article 8 European
Convention for Protection of Human Rights and Funeatal Freedoms (ECHR) does not seem
to constitute adequate implementation of Articleot The Directive. Also in the case of Slovakia,
transposition of Article 17 by mere citation ofdlprovision of the Directive in the law does not
seem to be satisfactory. Report of the European rission on the implementation of the
Directive considers this approach to be problenfatic

According to the report, the “national requiremefus family reunification are applied very
strictly, and authorities are not obliged to ass#ws application on an individual basis” in
Slovakia. This is not necessarily true. Pursuarthé Administrative Procedure Cédspplicable

to administrative proceedings according to thedcthe Residence of Foreigners, the individual
approach is always required. On the other handapipéication of the individual approach to all
the circumstances of the case is still under-dgeglon Slovakia. Regarding the reasoning of
decisions by the police authorities on family réigation cases, there is very only little evidence
of a practice taking into account the detail of ithaividual application.

6 Article 17 of the Council Directive 2003/86/EC 22 September 2003 on the right to family reuntfaa

7 Commission of the European Communities Brussel$).2008, COM(2008) 610 final: Report from the
Commission to the European Parliament and the Gloom¢he Applicaiton of Directive 2003/86/ECon thights
to family reunification, pg.11.

8 Act No. 71/1967 Coll. on civic administrative peedinsga.
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